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Current Topics. 
The Admiralty Marshal. 


ATTACHED to various offices in connection with the courts 
are functionaries whose titles, though familiar to all prac- 
titioners, are apt to prove puzzling to the layman, and even 
members of the profession might have a difficulty in tracing 
their origin. Thus, we have the title ‘‘ Master” borne by 
officials both in the Chancery and King’s Bench Division, 
but how many could explain how it comes about that these 
important personages are so designated? More puzzling 
perhaps would it be to account for the title of “‘ Marshal ” 
given to the official attached to the Admiralty Court who 
on ceremonial occasions carries the silver oar of Admiralty 
before the judges of the Division, and to whose office attention 
is again called by the fact that Mr. A. E. Harris has just 
retired from it under the rigour of the age-limitrule. Curiously 
enough, the title ‘‘ Marshal” is to be found in singularly 
diverse collocations. Originally it would appear that 
it indicated an attendant upon horses, hence under our 
Norman and Plantagenet kings the Marshal was the Master 
of the Horse, and, later, was charged with the supervision 
of the rules of chivalry as well as being the nominal head 
of the Marshalsea Court. Then we find the word “‘ Marshal ” 
borne, as it still is, by a member of the Bar who accompanies 
the judge on circuit and acts as a kind of secretary to him. 
How it then came to be bestowed on the official of the 
Admiralty who executes the warrants of the court for the 
arrest of a ship and the like is not obvious. 


Lord Atkin and Police Prosecutions. 

_Mempers of the profession must have read with apprecia- 
tion the letter which Lorp ATKin has addressed to the 
Montgomery Standing Joint Committee advocating the 
employment of solicitors in ‘police prosecutions instead 
of allowing superior police officers to assume the rdle of 
advocates. The latter practice was certainly susceptible 
of the grave objection that when police witnesses were 
examined, the possibility of their evidence being coloured 
by this fact might be suspected. This might, of course, 
be nothing more than surmise, but it was well ever to bear 
in mind what the Lord Chief Justice pointed out in a case 
which came before the Divisional Court some years ago, 
namely, that justice should not only be done but be seen to 
be done. Lorp ATKIN in his letter confessed that when 
acting at petty sessions he was sometimes confronted with 
pomts of law and questions of evidence which could only 


be satisfactorily dealt with by a trained lawyer whose assist- 
ance to the court was essential to the satisfactory administra- 
tion of justice. While not only making a valuable suggestion 
in the manner indicated, the letter is interesting also as 
reminding us that those in the highest ranks of the judiciary 
do not disdain to serve the country in the humbler courts 
of the justices of the peace. Not a few of the judges 
of the superior courts have done good service in these 
tribunals, thus placing their great legal knowledge at 
the disposal of the country district where they reside. 


Young Offenders: The Problem of Punishment. 

In the course of its sixteenth annual report, which was 
issued in the early part of the present week, the Magistrates’ 
Association advocates for offenders between the ages of 
seventeen and twenty-three a new form of sentence which 
appears to have distinct advantages. The undesirability 
of short sentences of imprisonment for persons between the 
foregoing ages is now widely recognised, and for one reason 
or another, both probation and Borstal treatment may be 
unsuitable or inapplicable. Either the type of offence or the 
offeuder may rule out the former; while, to qualify for the 
latter, an offender must be of criminal habits or tendencies 
or an associate of bad characters, and if committed by a court 
of summary jurisdiction, must either have been previously 
convicted or have failed to have observed a condition of his 
recognisance on being discharged on probation. Moreover, 
apart from the different age limits—those sentenced to Borstal 
detention must be not less than sixteen nor more than twenty- 
one—it is thought that many cases eligible for Borstal treat- 
ment do not need so long a detention. The type of sentence 
advocated would range between three and twelve months, 
and would be followed by a year’s supervision under a pro- 
bation officer. It would be known as young offenders’ 
detention, and be served in a young offenders’ centre. These 
centres would be conducted on Borstal and not on prison 
lines, and would be in places where older offenders were 
not detained. Special attention would be given to any 
physical or mental treatment which the inmates might 
require. It is suggested that in all cases the Prison Commis- 
sioners should, on the recommendation of the local visiting 
committee of the centre, have power to license any person 
after three months on the footing that the offender should 
be under the supervision of a probation officer for a year after 
his release, and that, in special circumstances, youths between 
the ages of sixteen and seventeen could be sent to these 
centres. In view of the facilities at present available, it 
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might, at first sight, appear to be unnecessary to add yet 
further to the kind of punishment capable of being meted 
out to the young offender, but the desirability of checking 
at its outset a possible life of crime is an overwhelming con- 
sideration, while the nature of the remedy proposed may well 
be commended on grounds of humanity and common sense. 


Remand Prisoners. 

THe Howard League of Prison Reform has recently issued 
an informative publication setting out answers received from 
all parts of the world to a questionnaire relating to the 
treatment of detained persons awaiting trial. In the course 
of a covering note, it is suggested to the delegates to the 
League of Nations that a detailed study of the legislative 
methods for preventing the ill-usage of such persons would 
be a very useful contribution to the justice of the world. 
It is urged that the greatest risk of undue pressure being 
exerted to obtain confession or information occurs whilst 
the accused is in the custody of the officials responsible for 
preparing the case for the prosecution and the first two 
questions relate to the officials having custody of an untried 
prisoner (both before he is brought before any examining 
magistrate or other judicial authority, and also during the 
preliminary investigation) and to the interrogative powers of 
the police before the prisoner is brought up for examination 
and during the period when he is under examination. The 
third question is directed to eliciting whether, in law or practice, 
there is any limit to the time before the detained person is 
brought up for examination, or trial, while the fourth is 
concerned with the procedure in cases where an arrested 
person is not brought before any judicial authority. This last 
question is said to have been frequently misunderstood and 
has been productlve of very little information. It is recognised, 
moreover, that the inquiry, undertaken as it was by a private 
society, is necessarily imperfect and fragmentary, and that, in 
addition to contrasts between various systems of law, there 
are variations as to the strictness with which the law is 
carried out. Comments received from what are described as 
trustworthy sources have, however, been added concerning 
the latter point. Bnt it is stated that the purpose of the 
inquiry will have been served if it shows the interest of the 
subject for international study and comparison and, as 
already explained, it is urged that the matter is one which 
might well receive the attention of the League of Nations. 
Ribbon Development Restriction : Appeals. 

Tue Restriction of Ribbon Development Act, 1935, 
provides for the settlement of disputes between persons 
concerned and highway authorities by two methods, each 
being applicable to different subject-matter. If the question 
relates to whether there has been a ‘‘ contravention ”’ (the 
term includes failure to comply with any restriction or 
condition) of restrictions in force under ss. 1 or 2 of the Act, 
it falls to be determined by a court of summary jurisdiction, 
from the decision of which an appeal lies to quarter sessions 
(iiid., s. 11). But if the question relates to the withholding 
of a consent or the attachment of a condition to such by a 
highway authority, appeal lies to the Minister of Transport 
(s. 7 (4)). Upto the end of June there had been 105 such 
appeals, and the issue in the form of a blue book of the 
decisional letters should be of service, not only to local 
authorities, but also to those called upon to advise clients 
upon matters of this character. The book, entitled 
* Restriction of Ribbon Development Act, 1935: Review of 
Decisions given by the Minister of Transport up to 30th 
June, 1937, on appeals made to him under Section 7 (4),” 
is published by H.M. Stationery Office at 2s. net and contains, 
n addition to the matter already indicated, some indication 
of the principles by which the Ministry is guided and a 
general review of the decisions themselves. A complete set 
if the letters in which the Minister’s various decisions are 





given from time to time is kept available for consultation at | any suggestion on the constitution of the proposed river 





the offices of the Ministry, and it is stated to be the intention 
of the Ministry to issue further reviews from time to time as 
may be considered necessary. 

Ribbon Development and Planning. 

THE section of the Act under which these appeals are heard 
empower the Minister of Transport to make an order “ after 
consultation with the Minister in charge of any other Govern- 
ment Department concerned ” and the review of the decisions 


indicates that where appeals are made to the Minister of 


Health against a decision of the planning authority and to the 
Minister of Transport against a decision of the highway 
authority, both relating to the same proposals for development, 
it is the practice of the two departments to hold a joint 
inquiry into the appeals with a view of securing the con- 
sultation and collaboration which the Act was designed to 
achieve. Moreover, where, as sometimes happens, the 
co-operation between highway and planning authorities is so 
complete that the former refuses consent (e.g., to access 
which it would have granted if the planning authority had 
granted permission to develop) the Minister of Transport has 
usually suggested that the appeal under the Restriction of 
Ribbon Development Act be deferred until the Minister of 
Health has given his decision under the planning appeal. The 
intimate connection between the elimination of future ribbon 
development and planning has already been more than once 
alluded to in these columns, and it is not unlikely that had 
town and country planning achieved a further stage of 
development when the Act was passed the duties assigned to 
the highway authorities might have been imposed on those 
responsible for planning. However, a commendable degree 
of co-operation not only between the central departments 
concerned, but also between local authorities themselves, so 
clearly desirable, seems to have been largely achieved in 
practice. Among other points dealt with in the review, 
which must for lack of space be dismissed with a brief mention, 
are the desirability of securing group as opposed to ribbon 
development, and of considering proposals for develop- 
ment in their relation to the present and _ prospective 
traffic requirements of a highway. On the former point 
it is stated that the Minister of Transport has unhesita- 
tingly endorsed a highway authority’s insistence on the 
principle that there is no justification for ribbon building 
along the frontages to important roads, notwithstanding 
that the prospective developer may be prepared to set 
back the buildings behind the limits of future road widening 
and in other respects observe road and traffic requirements ; 
while in the latter point It is indicated that the Minister has 
strongly emphasised the importance of ensuring that any 
means of access to a road shall be designed and sited in such 
a way that its use will not prejudice road safety. 

River Pollution Prevention. 

A few weeks ago we alluded to the revival of the ad hoc 
authority as a unit of local administration by the Land 
Drainage Act, 1930. This, of course, was dictated by the 
particular subject-matter with which the Act was concerned, 
the exigencies of land drainage being independent of considera- 
tions (density of population and the like) dictating centres 
of local administration for most purposes. The Joint 
Advisory Committee which was asked by the Minister of 
Health and the Minister of Agriculture and Fisheries in 1935 
to consider the position which had developed with regard to 
river pollution in consequence of the operation of the Land 
Drainage Act, has recently issued a fourth report containing 
a recommendation on similar lines. According to the 
committee, the situation which has developed does not enable 
measures to be devised for dealing with the prevention of 
pollution without the appointment of entirely new bodies, 
but since the examination of such a recommendation is 
not within its terms of reference it is not in a position to make 
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authorities. The report points out that at present 1,605 
authorities, including urban and rural sanitary authorities, 
county councils, joint committees, and fishery boards, can 


enforce the existing Acts dealing with the prevention of 


pollution, and the committee is convinced that this multi- 
plicity of authorities with independent jurisdiction hinders 
rather than helps effective administration. It is urged, 
moreover, ‘‘that the time has arrived for seriously con- 
sidering not only the reduction of bodies dealing with 
river pollution by the concentration of that function in one 
body for the river, but also the concentration of functions 
in relation to a river into one body for the whole river.” The 
report contemplates the vesting in such bodies of functions 
relating to river pollution, land drainage, fisheries, water 
abstraction, and, in suitable cases, navigation; and possible 
developments as a result of such recommendations will be 
awaited with interest. 


Recent Decisions. 


In Goldschmidt v. Constable & Co., Ltd. (p. 863 of this issue), 
the Court of Appeal (GREER, SLEssER and Scott, L.JJ.) 
reversed an order of pu Parca, J., and held that in a libel 
action the party alleging that the statements complained of 
were true must make out his case on the information in his 
possession at the time when he delivered his defence pleading 
justification, and (in the words of Greer, L.J.) that ** he was 
not entitled to wait until he had obtained discovery in order 
to complete his attack.” The proper order to make in the 
case was that full particulars should be given by the defendants 
of the allegations contained in the defence. 

In The Arraiz, The Marte, The Marques de Urquijo, The 
Cristina (The Times, 16th October), BuckniLt, J., allowed 
motions (except in the case of The Marte, which was ordered 
to stand over sine die) to set aside writs and subsequent 
proceedings against certain Spanish ships at Cardiff on the 
ground that a decree of the Spanish Government, dated 
28th June, 1937, was intended to apply to them though they 
were in the territorial jurisdiction of this country, dnd that 
in pursuance of that intention the Spanish Government took 
possession. The actions impleaded a foreign sovereign 
the Government of Spain—and it was impossible for the court 
to exercise jurisdiction. 

In Motor Traders Guarantee Corporation Ltd. v. Midland 
Bank Ltd. (p. 865 of this issue), Gopparp, J., held that 
the plaintiffs were entitled to recover the amount of a cheque 
drawn by them in favour of a firm of motor dealers which had 
been handed to the defendants for collection with an endorse- 
ment forged by T or another. The defendants collected the 
proceeds of the cheque and placed them to T’s credit at his 
request. The cashier asked T how he came to be paying the 
cheque in, and was satisfied that the matter was in order 
from looking at the ledger, which disclosed considerable 
business transactions between T and the firm in whose favour 
the cheque had been drawn. The learned judge held that in 
view of T’s unsatisfactory banking history (several of whose 
cheques had been returned dishonoured) the defendant bank 
should have made further enquiries before crediting T with 
the cheque, and had failed to discharge the onus laid on them 
by s. 82 of the Bills of Exchange Act, 1882, of showing that 
they had acted without negligence. The case differs from the 
reported cases, such as Commissioners of Taxation v. English 
Scottish and Australian Bank [1920] A.C. 683; Underwood, 
Lid. v. Bank of Liverpool and Martins Ltd. [1924] 1 K.B. 
775, 788; and Lloyds Bank v. Chartered Bank of India, 
Australia and China [1929] 1 K.B. 407, in that some inquiries 
(though insufficient) were made. 

In Davies v. Elmslie (p. 865 of this issue), Lewis, J., 
held, on a preliminary point, that in the absence of evidence 
of motive an agreement whereby the plaintiff was to pay to the 
defendant a weekly sum while the husband of the latter was 
away in New Zealand could not be pronounced void as 


contrary to public policy or based on illegal consideration. 
Leave to appeal was granted. 

In Rex v. Williams (The Times, 19th October), the Court 
of Criminal Appeal (Lorp Hewart, C.J. and HumMpHreys and 
pu Parca, JJ.) refused leave to appeal against a sentence 
of five years’ penal servitude passed on the appellant for 
administering poison to his wife so as to inflict grievous bodily 
harm. The appellant pleaded guilty to administering arsenic 
to his wife in coffee over a period of time, and it was contended 
that in view of his age, which was sixty-six, the foregoing 
sentence would have been appropriate if he had been found 
guilty of administering poison with intent to murder. This 
argument was negatived, and in giving the judgment of the 
court Humpnreys, J., stated that their lordships cordially 
agreed with the sentence. 

In Barnes (Inspector of Taxes) v. Hely-Hutchinson (The 
Times, 19th October), LawRENcE, J., upheld a decision of the 
Commissioners for the General Purposes of the Income Tax 
Acts to the effect that the respondent was not assessable 
to tax on so much of the amount of a fixed cumulative dividend 
on preference shares received by him from a foreign company 
as had been paid out of profits derived by that company from 
tax-born dividends on ordinary shares it held in two English 
companies. (Gilbertson v. Ferguson, 7 Q.B.D. 562, applied. 
The learned judge referred to Newmann v. Inland Revenue 
Commissioners [1934] A.C. 215, where it was held that profits 
of a company which had suffered income tax would not suffer 
further income tax in the hands of its shareholders, and 
stated that the principle which underlay that case, and which 
appeared to have been the governing principle in Gilbertson 
v. Ferguson, showed that it was not necessary that the 
individual shareholder should actually bear the whole burden 
of the tax, and that it was sufficient if the profits out of which 
the dividends were paid had suffered tax. 

In Commercial Union Assurance Co. Ltd. v. Inland Revenue 
Commissioners (The Times, 20th October), Lawrence, J., 
distinguished cases such as Scoble v. Secretary of State for 
India [1903] A.C. 299, relating to ‘‘ annuities’ for income 
tax purposes, and held that a policy issued by the appellant 
company to P, whereby the latter having paid £1,000, 
there was secured to him a payment of £52 5s. half-yearly 
during a term of 11 years, was a security for an annuity within 
the meaning of s. 87 (2) of the Stamp Act, 1891, and not a 
‘** bond, covenant, or instrument ’”’ as defined in the First 
Schedule to the Act, and in deciding whether the policy fell 
within s. 87 (2) or within the exception in the definition of 
‘bond, covenant, or instrument” relating to “the original 
creation of an annuity by way of sale, the learned judge applied 
the principle enunciated in Hennell v. Inland Revenue Com- 
missioners, 49 T.L.R. 31, of construing a charging Act in 
favour of the taxpayer and held that the policy fell within the 
former and attracted the lower rate of duty. . 

In Collins (Inspector of Taxes) v. Joseph Adamson & Co. 
(The Times, 21st October), LAwreNceE, J., held that certain 
payments made by an association of boiler-makers, whose 
object was to maintain prices by means of a pooling scheme 
of funds derived from members on the sale of boilers, had 
created for the association an advantage of such an enduring 
nature as properly to be treated as capital and not revenue. 

The first payment related to the acquisition of the goodwill, 
trade marks, drawings, etc., of a company which proposed 
to sell its undertaking to a non-member notwithstanding that 
these were never in fact assigned, although the business was 
closed. The second pdyment was made to secure the con- 
trolling interest by share purchase of a company which 
refused to join the association. It was admitted that no 
distinction could be drawn between the association and a 
member thereof, and held accordingly that a firm’s contribu- 
tion to the association in respect of the above-mentioned 
objects were not to be allowed as deductions in computing 








profits for income tax purposes. 
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The late Mr. Justice Swift. 


THe news of the death of Mr. Justice Swift has come as 
a sad shock to every member of the profession. Although 
he had become the senior puisne in the King’s Bench Division, 
he was still young as judges go, and all had hoped that many 
years’ further service would have been vouchsafed to him. 
Sut it was not to be. Doubtless his end was hastened by the 
grievous loss which befell him quite recently, namely, the death 
of his devoted wife. As the son of a member of the Bar, he 
was early initiated into the learning of the law—learning of 
which he was to make excellent use, both while at the Bar and 
after he became a judge. Publicly, no doubt, he was best 
known for his sense of humour; he could, indeed, be facetious 
when the occasion offered, but it would be a great mistake to 
suppose that he subordinated the due performance of his 
judicial duties to a display of jocularity. As a member of the 
Divisional Court, when taking what is known as the Crown 
Paper, or when sitting, as he frequently did, in dealing with 
the many intricate questions raised by the Housing Acts, 
or, again, in taking the criminal work at the Assizes or at the 
Central Criminal Court, he was an admirable judge. Fairly 
early in his judicial career he gave judgment in Brandon v. 
Osborne Garrett & Co. [1924] 1 K.B. 548, which held that a 
plaintiff acting instinctively not for her own preservation, 
hut for the preservation of her husband, was entitled to recover 
damages in respect of the defendants’ negligence, and which has 
hecome one of the leading cases in the law of torts. Curiously 
enough he was a little surprised at the importance which 
lawyers attached to the decision, but it showed his real grasp 
of the problem which the facts of that case offered for solution. 








Official Searches under the Land 
Registration Acts. 


Recent changes in the practice with regard to official searches 
of registered land (Form 94) are of importance to all solicitors. 

It may be recalled that the original object for which 
Form 94 was introduced (under the Land Registration Rules, 
1930) was to obviate the necessity for making personal searches 
immediately before completion. Previously an official search 
conferred no priority, and the solicitor was obliged to search 
immediately before completion (even if he had already searched 
the register in the normal course of investigating the title) to 
ensure that no dealing should creep in at the eleventh hour 
in priority to the transaction he was about to complete. The 
danger of such prior dealing getting on the register was very 
slight, but it none the less existed, and only a minority of 
solicitors were prepared to risk completing without the last 
minute search. 

From the standpoint of the Land Registry the last minute 
search was an unmitigated nuisance. In many cases 
documents relating to the title (lodged in connection with a 
dealing then proceeding, but which did not affect the property 
with which the applicant was concerned, e.g., on a transfer of 
part) which had been distributed amongst various sections 
of the staff had to be hastily collected from all parts of the 
building without warning for the use of some chance searcher 
who called without previous appointment. The papers had 
then to be re-distributed to the staff, with the imminent risk 
of being again collected up for another search within a few 
minutes of such re-distribution. 

The official search (Form 94), while therefore it benefited the 
applicant by giving him priority, materially assisted the Land 
Registry to get on with its work without these constant and 
irritating interruptions. There was, however, a slight weakness 
in the new practice. The search form assumed that the 
applicant had examined the land certificate or charge 
certificate in his possession or which had been produced to him 








hy the solicitors for the registered proprietor and that he 
required search to be made whether any entries had been placed 
on the register since the date of the last entry appearing on the 
certificate (or rather the last date on which the certificate had 
heen compared with the register and brought up to date). 
This date of comparison was to be found stamped inside the 
cover of the land (or charge) certificate. Unfortunately, in 
furnishing a purchaser or mortgagee with an abstract, the 
vendor’s or mortgagor’s solicitors rarely, if ever, furnished the 
date of last comparison with the register, as a result of which 
an applicant for official search would often insert the actual 
date of the last entry, or such other date as his fancy suggested 
to him, and the Land Registry would (waiving official tape) 
search from the date required by the applicant. 

The practice led to some confusion and a chance of the 
search form defeating its main object. To get over the 
difficulty the Land Registry drew attention to the fact that 
they were prepared to furnish an applicant with an office 
copy of the register at a nominal cost. The application for 
search could then be made as from the date of the issue of 
such office copy and this copy (which being official was as 
authentic as the land certificate itself) plus the completed 
official search, gave the applicant the full and complete title 
of the registered proprietor to the registered land. Strangely 
enough, however, the profession has not taken up the matter 
with much enthusiasm and the majority of solicitors continue 
to furnish by way of abstract a plain copy of the entries shown 
on the land (or charge) certificate. 

The Land Registry has now put in force a more drastic 
practice. Since the profession did not take up the simple 
procedure of purchasing office copies of the register, the Land 
Registry are insisting that no official search can be made 
unless and until the land (or charge) certificate has been lodged 
at the Registry and officially examined and made to agree 
with the register. 

In all future cases, therefore, when solicitors apply for 
official search the land (or charge) certificate must be first 
lodged at the Land Registry and brought up to date. If 
there has been a quite recent dealing with the land, it will 
not be necessary to have it again compared, but in all cases 
the Land Registry will refuse to make the search if the 
certificate has not been recently examined with the register. 

The practice which the Land Registry appears to favour 
is to bespeak an office copy of the register, the cost of which 
is infinitesimal. A solicitor deducing title could furnish an 
office copy of the register by way of abstract and it would 
obviate the need for him to produce the land or charge 
certificate for inspection. On the other hand, an investigating 
solicitor who had only been furnished with a plain copy of the 
entries taken from the land or charge certificate could obtain 
an office copy of the register which, being as authentic as the 
certificate, would save him seeing the certificate itself and 
would possibly contain entries on the register which were 
subsequent to the last official examination of the certificate 
with the register. With such office copy in his possession the 
solicitor would only have to apply for an official search for 
any entries appearing on the register from the date of issue 
of the office copy up to the date of application for the search, 
to have complete protection and the priority which the 
official search confers. 

When the profession has realised the advantages of the 
use of office copies of the register the new practice of supplying 
such office copies in lieu of an abstract will rapidly gain in 
favour until it will become the settled practice for investigation 


of registered titles. 
' 





A meeting of the Grotius Society will be held on Thursday, 
28th October, when Mr. J. C. Hales will read a paper on 
“Some Legal Aspects of the Mandate System—Sovereignty, 
Nationality and Termination.”’ The meeting will be held 
at 2, King’s Bench Walk, The Temple, at 4.30 p.m, 
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A Domicile Decision. 


Tue recent judgment of Simonds, J., in In re Baron Borwick 
of Hawkshead, on the question whether the late Lord Borwick 
had changed his English domicile of origin, and had acquired 
a French domicile some time before his death in 1936, was 
an important and interesting decision on a question which 
not infrequently arises. Such questions are generally difficult, 
not because the law is not by this time well settled, but 
because they necessitate drawing an inference of intention 
from a mass of evidence of acts, conversations, documents, 
and general habits which are often inconsistent, and which 
afford grounds for powerful arguments one way or the other. 
The case, unless it goes higher, will probably not be reported 
in the Law Reports, but it may be useful to review some of 
the salient facts and arguments which were relied on to 
prove a change of domicile of origin, and to show why they 
failed to convince the court that there had been such a 
change. 

The late Lord Borwick was born in England in 1845 and 
having with his brother succeeded his father in the conduct 
and ownership of an important manufacturing business, died 
in France in 1936 leaving a large fortune, after having settled 
considerable sums on his children. He left several children 
surviving him and seventeen grandchildren, and by his will 
he bequeathed the residue of his estate to be divided among 
his grandchildren, thus cutting out their parents. His wife, 

ady Borwick, who survived him some two months only 
and died in England, left the whole of her large residuary 
estate to one grandson. Neither of these wills would have 
been valid in France, because the testator’s children were left 
out of them, and these proceedings were taken at the instance 
of some of the children claiming that Lord Borwick was 
domiciled in France at the date of his death, and, if so, that the 
legal fiction that the foreign domicile must be imputed to his 
widow prevailed, notwithstanding the fact that her life was 
spent, in separation from her husband for many years, entirely 
in England. : 

There was no judicial or formal separation between the 
spouses, who were married in 1872, but they never lived 
together after 1915, and after that only met each other once 
in 1919. But Lord Borwick was always on most affectionate 
terms with all his children and grandchildren, some of whom 
frequently visited him abroad. At the age of sixty-five he 
formed an association with a French lady, which lasted 
the rest of his life, spent mostly in Paris or at Nice in flats 
which he took for his companion. From 1910 he used to 
winter abroad, and from 1915 he resided almost entirely 
abroad. He was devoted to fishing and spent much time in 
pursuit of the sport in Germany, Austria, and Czechoslovakia. 
He visited England but occasionally, and then mostly for 
fishing in the rivers Wye or Test, and in 1927 was negotiating 
for a house on the Wye. He retained two houses in London, 
one of which was intended for Lady Borwick’s residence, but 
when he came to town he usually stayed at one of his clubs, 
and used neither house, except one as a storehouse for clothes 
and other things. In 1917 he bought a site for his tomb in 
the cemetery at Nice, and later had a most elaborate monu- 
ment erected on it bearing an inscription that it was “* the 
family vault of Robert Hudson, Baron Borwick of Hawkshead,” 
and in a French will of that date he directed that his ashes, 
after cremation, were to be buried there. He died at Nice 
and was buried there, but not in the tomb he had originally 
prepared for himself. 

On these and similar facts it was contended that the 
testator had about 1921 definitely abandoned his domicile of 
origin and acquired a French domicile. But there were other 
facts, and particularly declarations of intention which told 
strongly the other way. If, as the learned judge observed, 


4 person whose every act proclaimed that he had abandoned 
England and made his permanent home abroad stated that 


he intended to retain his English domicile, such a statement 
would be of no value. Broadly speaking, a statement of 
intention in regard to acts may be of value, and, indeed, 
decisive, but a statement of intention as regards the legal 
consequences of acts can be of little account. 

The testator, both in his French will of 1917 and his last 
will of 1935 and also in a settlement of 1932, described 
himself as domiciled in England, though resident in France. 
In a lease of 1921 of a flat in Paris, granted by him, he was 
described as “‘ resident’ in France, the French word connoting 
temporary residence, as opposed to ‘‘ demeurant.”’ Although 
for the last twenty years of his life he spent nearly all his 
time in France, when he was not away fishing, he never 
purchased or leased any house or flat there for his own 
occupation ; the flats he took, both in Paris and Nice, were 
in the name of the French lady already referred to. On the 
other hand, he still retained two London residences, either of 
which he could occupy, he continued his membership of two 
London clubs, he visited and voted in the House of Lords when 
he came to England during its session, he was chairman of 
George Borwick & Sons, Ltd., until 1919, and except fora short 
interval, a director until his death. The bulk of his estate 
was property situate in England, and he appeared to take 
no interest in French public affairs. He also kept his main 
banking account in London. 

On these facts Simonds, J., held, applying the law as laid 
down in Winans v. Att.-Gen. [1904] A.C, 287, that the onus 
which lay upon those who alleged the acquisition of a French 
domicile had not been discharged. The onus in such a case 
has always been heavy, and it seems now even more difficult 
to establish a change to a foreign domicile than it was in 
the days when Whicker v. Hume (1858), 7 H.L.C. 124, was 
decided. Incidentally it may be noted that if the recent 
Inheritance Bill became the law, in anything like its latest 
form, this kind of litigation would practically 
obsolete. 


become 





Repairs to Chancels. 


A CHANCEL is the eastern part of a church reserved for the 
clergy and choir. In olden times the body of the church was 
repairable by the parishioners, but the chancel was repairable 
by the rector. This term included a lay rector to whom, as 
impropriator, the rectorial tithes had been transferred, either 
by grant on the dissolution of a monastery or by purchase 
during the subsequent centuries. Apart from thé question 
of religious beliefs, or even if he or she had none, a lay 
impropriator was bound to repair the chancel by reason 
of the enjoyment of the tithes. These were converted into 
tithe rent-charge by the Tithe Act, 1836, but the Tithe Act, 
1839, s. 1, provides that, on the merger of tithes or tithe 
rent-charge, the land shall be subject to any . . . liability 
which existed previous to such merger. The result is that in 
spite of the redemption or merger of tithe rent-charge, an 
owner of land may still remain liable to repair a chancel. 

The subject was brought into prominence after the passing, 
by the Church Assembly, of the Ecclesiastical Dilapidations 
Measure, 1923. The liability to repair chancels was thereby 
transferred from rectors (ecclesiastical or lay) to the parochial 
church councils. The latter were pressed by their respective 
archdeacons to put the chancels into proper repair, and the 
funds raised by public subscription were not always adequate. 
Searches into records revealed that, although the owners 
might be quite unaware of the fact, the liability still attached 
to numerous pieces of land. 

A remarkable state of affairs was revealed in The Public 
Trustee v. Duchy of Lancaster [1927] 1 K.B. 516, in which 





the claim was for £72 12s. 7d. as two years’ arrears of rectorial 
tithe rent-charge. The latter had been forgotten since 
1859, when the owner of the lands bought the rent-charge 
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and naturally did not collect it from himself. In 1920 the 
tenant for life sold the land to the Duchy of Lancaster, and 
the conditions of sale disclosed only a vicarial tithe of £3 16s. 8d. 
In 1925 the existence of a rectorial tithe of £36 6s. 3d. was 
discovered, and the Public Trustee, acting on behalf of other 
beneficiaries besides the vendor, claimed arrears up to two 
years, i.e., the limit under the Tithe Act, 1891. It was 
held by the Court of Appeal that tithe rent-charge was a 
hereditament, separate from the land, and did not merge 
when the two were in the same ownership. On the sale of the 
land, the tithe rent-charge did not pass, without express 
mention. The result was that the tithe rent-charge remained 
vested in the original owners, who were not estopped from 
recovering it from the purchaser of the land. This decision 
only related to the liability to pay tithe rent-charge, but the 
principles laid down are equally applicable to the liability 
to repair chancels. 

Another kind of hardship was illustrated in Hauzton 
Parochial Church Stevens [1929] P. 240. The 
defendant had bought his land in 1916, and there was a 
conflict of evidence as to whether he had notice of the liability, 
which attached under an Inclosure Act of 1798. The 
Consistory Court at Ely admonished the defendant to put 
the chancel in repair, and, on his failure to do so, he was 
arrested on a writ de contumace capiendo and was imprisoned 
for some weeks. As a result of this case, the jurisdiction was 
transferred to the county court by the Chancel Repairs Act, 
1932. 

The nature of the liability, however, remained unaltered, 
and it was considered in Wickhambrook Parochial Church 
Council v. Croxford [1935] 2 K.B. 417. The defendant was 
the owner of an impropriate tithe rent-charge of £39, but, 
having failed to expend the required sum of £123, she was 
served with a notice under the Chancel Repairs Act, 1932, 
s. 2. Her defence was that, having received less tithe rent- 
charge than the cost of the repairs, she could not have been 
The position 


Council v. 


admonished by the old ecclesiastical courts. 
under the canon law was still material, and the county court 
monition would not have issued. He 
therefore gave judgment in favour of the defendant, but 
this decision was reversed by the Court of Appeal. Lord 
Hanworth, M.R., held that the liability was not limited to 
the amount of tithe rent-charge actually received, but was 
an unlimited personal liability. This view was not as harsh 
as at first sight appeared, as a right of contribution existed 
against the owners of the remainder of the tithe rent-charge. 
This right could be enforced against the other tithe owners, 
under the third-party procedure of the county court. Until 
such contributions received, the order against the 
defendant could be limited to the payment of instalments 
equivalent in amount to the periodical receipts of tithe rent- 
charge. On the older authorities, of more ancient date than 
those relied upon by the county court judge, it appeared that 
a monition would have issued. The appeal was therefore 
allowed, with costs, and the defendant was therefore held 
liable for the repairs. 

Tithe rent-charge was extinguished by the Tithe Act, 1936, 
which interposed the Tithe Redemption Commission between 
the payers and receivers of the modern equivalent of tithes. 
A government security, viz., redemption stock, has been issued 
as compensation to the former recipients of tithe rent-charge. 
The owners of land formerly subject to tithe rent-charge are 
now personally liable to pay redemption annuities, which are 
a debt to the Crown. The liability to repair chancels is 
preserved by s. 31 (3) and (4), under which the land and the 
owner thereof for the time being shall be subject to liability 
to repair in like manner as if the Act had not passed. The 
apportionment of liability is provided for by the 7th sched., 
which places the duty of ascertaining the position upon the 
Commission. 

It is important to note that para. 5 of the 7th sched. 
provides that nothing in the Act shall prejudice the right 


judge held that a 


were 





of any person to put in issue the question whether liability to 
repair attached to a rent-charge on the original commutation 
of tithes under the Tithe Acts or continued thereafter. The 
old cases are therefore still relevant with regard to the 
circumstances in which the liability is alleged to have arisen. 

It should be noted that under the Ecclesiastical Dilapida- 
tions Measure, 1923, s. 52 (2) and (4), any person other than an 
incumbent who is liable for the repair of a chancel may, after 
consultation with the Parochial Church Council (ifany) and with 
the approval of the Diocesan Dilapidations Board, compound 
such liability by payment to the Diocesan Authority of such a 
sum as they may estimate as reasonably sufficient to provide for 
the cost of future repairs ; and, as from the giving of a receipt, 
all liability shall cease, and the chancel shall forthwith be 
repairable in the same manner as the remainder of the church. 








Company Law and Practice. 


I dealt last week with the artificial rule of construction 
of the objects clause whereby the court 
Memorandum will apparently construe some of the 
of Association: sub-clauses, stating objects of the company, 
The Objects as merely conferring powers on the company 
Clause (2). for the attainment of its main object, 
and I concluded by pointing out that this 
rule of construction might be excluded if the clause is 
appropriately framed. In some cases, of course, where the 
principal object of the company is stated and then followed 
by a more general object, the construction is open for the 
court, and, indeed, impossible to avoid from the plain meaning 
of the words, that the general object constitutes one of the 
principal objects of the company. An example of a memo- 
randum of this kind is to be found in Pedlar v. Road Block 
Gold Mines of India Ltd. [1905] 2 Ch. 427. There the first 
sub-clause of the objects clause stated as an object to take 
over as a going concern a particular gold mining company. 
The second was to acquire mining interests in mines in Mysore 
and elsewhere and to work such mines. On a motion to 
restrain the company from entering into an agreement to 
purchase strikes in Bombay it was held on the construction 
of the objects clause that the object was gold mining generally, 
otherwise the word ‘‘ elsewhere ’’ would be meaningless, and 
the object was not merely working the particular mine 
referred to in the first sub-clause. 

No doubt, however, it would have been possible to find 
parts of the clause to which the rule referred to above did in 
fact apply, and it is frequently sought to exclude the rule by 
providing that the objects specified in each sub-clause of the 
clause shall, except where otherwise expressed in such 
sub-clause, in no way be limited or restricted by reference 
to or inference from the terms of any other sub-clause or the 
name of the company. In Stephens v. Mysore Reefs 
(Kangundy) Mining Co. [1902] 1 Ch. 745, the last paragraph 
of the objects clause (para. 25) concluded with these words, 
and Swinfen Eady, J., in considering the effect of the words, 
observed that it could not ‘have the effect of making each 
object a separate and independent object, and he refers to 
para. 17 of the objects clause, which was: ‘‘ To procure 
the company to be registered or recognised in any part of 
the world.” ‘It would,” he then continued, ‘‘ be obvious 
nonsense to read this alone as an independent object because 
of para. 25.” As I pointed out last week, there are frequently 
to be found objects stated in the memorandum which could 
not possibly be desired really as objects by the corporators, 
and this case affords an extremely good example of such 4 
paragraph. There seems logically to be no answer to the 
argument that a paragraph in the same words cannot mean 
what it says when you find some objects of this kind. 

In the case of the Anglo-Cuban Oil, Bitumen & A: phalt Co. 
Lid. [1917] 1 Ch. 477, the objects clause there considered 
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contained a declaration in similar words, with an added _pro- 
vision that none of the objects should be deemed subsidiary or 
auxiliary merely to the objects mentioned in the first sub- 
clause. In this case an order had been made that it was 
intra vires a company called the Essequibo Company to take 
shares in the Anglo-Cuban Company and the liquidator of 
the Essequibo Company appealed against that decision. 
In the judgment in the Court of Appeal, Lord Cozens-Hardy, 
M.R., said: ‘‘ The question really is reduced to a narrow 
point, and that is whether the memorandum of association 
of the Essequibo Company is so framed that it is not intra 
vires that company to take shares in another company not 
being a company in any way connected with the special 
company mentioned in the memorandum and the articles 
of association. The memorandum of association to which I 
must call attention seems to me to be a very bad specimen 
of what I think is a very bad practice which has grown up 
of recent years. When I was young at the Bar the memo- 
randum of association in the case of very large companies 
as well as of smaller ones contained very few special objects; 
there was one object or possibly two objects stated and then 
a few general words ‘together with the other objects 
conducive’ or ‘similar thereto’ or words to that effect. 
Now we are familiar with an enumeration of objects which 
extends the full length of the alphabet and sometimes beyond 


it...” After dealing with the objects clause and referring 
to the declaration referred to above at the end of that clause 
the Master of the Rolls continued: ‘‘ These words seem to 


have been inserted with the express object of escaping from 
the decision in Jn re German Date Coffee Co., 20 Ch. D. 169” 
[to which case I referred last week]. On the question of 
construction the court decided that though the substratum 
of the company might have gone and the company become 
liable to be wound up, yet the transaction was not in the 
general sub-clause of the objects clause and that, having 
regard to the declaration at the end of the clause, that general 
clause could not be limited in any way by what might be 
considered the main objects of the company. 

This decision was upheld on appeal by the House of Lords : 
sub nom. Cotman v. Brougham [1918] A.C. 514. There are 
some interesting observations on the memorandum of 
association in the speech of Lord Wrenbury. He comments, 
as the Master of the Rolls did, on the growth of the practice 
of numerous objects being specified in cl. 3, and said that 
after a vain struggle he had to yield to it contrary to his own 
convictions. He did not consider that a memorandum 
which, as the one in this case did, contained numerous objects 
with the purpose of conferring powers was in compliance with 
the Companies Act. That, however, was a question for the 
registrar, and once the memorandum had been registered it 
was the duty of the court merely to construe it. Except in 
argument the only reference to Stephens v. Mysore Reefs 
(Kangundy) Mining Co., supra, is in the speech of Lord Parker, 
where he says : the concluding words of sub-cl. 30” 
(quoted above) ‘‘ were clearly introduced to preclude the 
operation of the sub-clauses being cut down by con- 
siderations such as arose in Stephens v. Mysore Reefs 
(Kangundy) Mining Co.’ In that case some weight was 
attached by the judge to the name of the Company, but it 
seems clear that even the shorter form of words used in that 
case would be apt, on the authority of the case now under 
consideration, to exclude any artificial rule of construction as 
was applied there. 

This case is also of interest from the fact that another 
distinction between objects and powers is to be found in it. 
This distinction is implicit in the decision to which the court 
came, that although the main objects have ceased to be 
pursued so that the company might be wound up on the ground 
that the substratum had gone, yet it might be that it was not 
ultra vires the company to carry on business in pursuit of 


apparently, the statement of objects consists of two parts. 
One, the immediate objects of the corporators, and two, 
powers which the company may exercise even after those 
immediate objects have been carried out. It appeared from 
various passages in the reports of this case that the artificial 
rule referred to above for the construction of memoranda 
may be resorted to to decide the question whether the 
substratum has ceased to exist, irrespective of the declaration 
contained at the end of the objects clause, though this 
declaration is operative to exclude the rule when considering 
whether or not a particular act is ultra vires the company. 

Another device adopted to exclude this rule is to start each 
sub-clause containing the more important objects with the 
words “‘ as an independent object of the company.” Similarly, 
the objects clause may be drafted so as to start with very 
general provisions and then to state the immediate object, 
which is expressly stated to be without prejudice to the 
generality of the preceding objects. 

It is frequently the case that the objects clause finishes 
with the words ‘‘and to do all such other things as are 
incidental or conducive to the attainment of the above objects 
or any of them,” or words of some similar nature. It is not 
easy to see what meaning can be attributed to these 
words, for, as I pointed out last week, the law will infer all the 
necessary powers to carry out the objects of the company, 
but they have in the past had some meaning attached to them 
when construed by the court. In Peruvian Railways Co. 
v. Thames & Mersey Marine Insurance Co., 2 Ch. App. 617, the 
phrase used was: “‘ In order to the attainment of the main 
object of the company they may do whatsoever they 
from time to time think incidental or conducive thereto.” 
In this case the provision was regarded as very material, and 
Cairns, L.J., in his judgment, said: ‘* Anything, therefore, 
which in the opinion of the company (how to be expressed we 
shall see afterwards) is incidental or conducive to the main 
object of the company they may do.” 

It therefore appears that by appropriate drafting the 
memorandum of association may give a company powers of 
an almost unlimited extent, and the only check on that being 
done is the desirability of defining in some way the scope of 
operations for the information of the corporators. 








A Conveyancer’s Diary. 


A QUESTION of some interest to mortgagors of réversionary 
interests in a mixed residue and to solicitors 


Statute-barred acting for trustees on making a distribution 
Mortgage upon’ was before the court in the recent case of 
Mixed Fund in Re Edwards’ Will Trusts: Brewer v. Gething 
hands of [1937] 1 Ch. 553. . 
Trustees. By his will a testator who died in 1865 
Acknowledg- bequeathed all his real and _ personal 
ment by estate to trustees giving successive life 
Trustees. Real interests to three persons and _ subject 
Property thereto for a class. In 1895 one of the 
Limitation Act, members of the class entitled in reversion 
1874, s. 8. mortgaged his share in the real and lease- 


hold properties forming part of the testator’s 
estate, and in 1896 he mortgaged to the same mortgage 
his share in the whole of the testator’s estate both real 
and personal. Notices of the mortgages were given to the 
trustees. In 1919 the last survivor of the life tenants died 
and the residuary estate was sold. In 1935 the solicitors for 
the trustees prepared an account for division and sent a copy 
of it to the mortgagee of the reversionary interest. In that 


account there appeared a payment to the mortgagee of an 
amount which he claimed for principal and interest as a 
deduction from the share of the mortgagor which was payable 





other and apparently subsidiary objects. In other words, 





to his trustee in bankruptcy. 
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The trustee in bankruptcy of the mortgagor claimed 
that as no interest had been paid upon the mortgages for more 
than twelve years, the debt secured by the mortgage of 
1895 was barred altogether under the Real Property Limita- 
tion Act, 1874, and that the debt secured by the mortgage of 
1896 was also barred so far as regarded the land comprised 
in it or the proceeds of sale thereof, leaving the mortgagee 
to enforce his security against the pure personalty. 

The pertinent provision in the Real Property Limitation 
Act, 1874, is in s. 8, which enacts :— 

“No action or suit or other proceeding shall be brought 
to recover any sum of money secured by any mortgage, 
judgment, or lien or otherwise charged upon or payable 
out of any land or rent, at law or in equity, or any legacy, 
but within twelve years next after a present right to receive 
the same shall have accrued to some person capable of 
giving a discharge or release of the same, unless in the 
meantime some part of the principal money or some 
interest thereon, shall have been paid, or some acknowledg- 
ment of the right thereto shall have been given in writing 
signed by the person by whom the same shall be payable or 
his agent, to the person entitled thereto or his agent r 
The case turned upon the question whether the sending 

of the accounts by the trustees of the will to the mortgagee 
was such an acknowledgment as would save the mortgage 
debts from being barred under that section. Shortly, the 
point at issue was whether the trustees were the agents of the 
mortgagor for the purpose of making such an acknowledgment. 

There have been some authorities bearing upon the question. 

In Toft Vv. Stephenson (1851), 1 De G. M & G. 28, the facts 
shortly were that under an agreement for the purchase of 
land made in March, 1811, the purchase money was to 
be paid in May, 1811, but the purchaser was let into possession 
before that date. In 1827 the purchaser died without having 
paid any part of the purchase money or taken any conveyance, 
and having devised the land to trustees. In 1934 the attorney 
of the then trustees of the will of the purchaser wrote to the 
assignee in bankruptcy of the vendor (who had become 
bankrupt) stating that the purchase money was ready to 
be paid on the purchase being completed. 

It was held that the trustees were persons by whom the 
purchase money was payable under s. 40 of the Real Property 
Limitation Act, 1833 (re-enacted by s. 8 of the Act of 1874) 
and that the acknowledgment by the attorney of the trustees 
was sufficient to withdraw the case from the operation of 
that section and to bind the cestwis que trustent. 

in that case the trustees were the persons entitled to the 
land subject to the vendor’s lien for unpaid purchase money, 
and were the persons by whom the lien fell to be discharged 
if it were discharged at all. The trustees were therefore 
the persons by whom the money was payable within the 
meaning of the statute, and there could be no doubt that 
the attorney was their agent. 

A later authority is Bradshaw v. Widdrington {1902| 2 Ch. 
430. In that case it appeared that a solicitor who acted for 
a mortgagor and after his death for his executors and also 
for the mortgagees, paid the interest on the mortgage debt 
to the mortgagees regularly up to a period within twelve 
years before the commencement of an action to enforce the 
mortgage. 

It was held by Buckley, J., and the Court of Appeal that 
the payment of the solicitor was primé facie a payment within 
s. 8 of the Act of 1874. 

There were some complications in that case which did 
not arise in Re Edwards’ Will Trusts, and I need not enter 
into them here, but as a result of those matters it was also 
held that apart from agency, a payment made by a person 
who for some reason was as between himself and the mortgagor 
bound to pay the interest on the mortgage, was a sufficient 
payment to prevent the statute from running. 





! ties with their gowns. 





In the course of his judgment in Re Edwards’ Will Trusts, 
Farwell, J., considered the authorities to which I have referred. 

His lordship said that Toft v. Stephenson did not assist 
the mortgagees, because in that case the persons giving 
the acknowledgment were in fact the agents of the persons 
liable to pay, and the mere fact that they were trustees did 
not prevent their being agents. 

Bradshaw v. Widdrington afforded perhaps a better line 
of argument for the mortgagees. It was contended that the 
trustees having notice of the mortgages were bound to see 
that the mortgages were discharged, and were therefore 
persons bound as between themselves and the mortgagor 
to pay the mortgage debts and interest, and, consequently, on 
the authority of Bradshaw v. Widdrington, an acknowledgment 
by them would be sufficient. It could not be contended 
that the trustees were actually bound to pay, but it was 
argued that ‘“‘ bound ” should be read as “‘ bound or entitled.” 
Farwell, J., said that he could not so read it, and that even 
if he could he could not treat the acknowledgment in the case 
before him as coming within the definition. His lordship 
then stated the position of the trustees as follows: ‘ The 
trustees had notice of these two charges, and when they came 
to distribute the estate it was their duty to see that payment 
was made to the persons entitled, and they might have run 
some risk if they had paid over the money to the mortgagor 
disregarding the mortgagees, but that does not mean that as 
between the mortgagor and themselves the trustees were 
bound to pay the mortgagees. An acknowledgment to 
the mortgagees by the trustees in this case was not an acknow- 
ledgment by the person by whom the debt was payable or 
his agent. I cannot treat the trustees as agents for the 
mortgagor to make these payments, and it follows that they 
are not persons who can give an acknowledgment within 
the section so as to protect the mortgagees.”’ 

The result was that the mortgage of 1895, which comprised 
land only, was barred, and that as to the mortgage of 1896 
the mortgagee was left to his remedy against the pure per- 
sonalty comprised in it, his debt being barred so far as the land 
was concerned, and an enquiry was directed as to how much 
of the proceeds of sale in the hands of the trustees represented 
and and how much pure personalty. 

Apart from the decision itself, this case serves as a reminder 
that before paying off charges of which they have notice 
affecting land, or the proceeds of sale thereof or of a mixed 
fund, trustees should be careful to see that there is no claim 
by the mortgagors that the secured debts have become 
barred so far as regards, the land or the proceeds of sale thereof. 
The question will, of course, not frequently arise, but on that 
account it is the more likely to be overlooked. In practice, 
it points once more to the necessity of having the trustees’ 
accounts approved and signed by the beneficiaries before 
making any payments out of their shares to persons having 
charges upon them. 

If in Re Edwards’ Will Trusts the mortgagor’s trustee in 
bankruptcy had signed the trustees’ accounts showing pay- 
ments of the mortgage debts out of the mortgagor’s share 
(which of course he had not done) I think that the trustees 
would thereby have been made agents of the mortgagor law- 
fully authorised to pay the mortgage debt, and therefore the 
acknowledgment by them would have been effective to 
prevent the operation of s. 8 of the Real Property Limitation 
Act 1874. 





Judge Cotes-Preedy, at Windsor County Court last 
Wednesday, says The Times, said that he was surprised to see 
a number of solicitors in court improperly dressed. He had 
mentioned this matter privately before ; now he was bound to 
speak of it publicly. He was strict with counsel, requiring 
them to wear their wig and gown, and he must be the same 
with the solicitors, who must come into court in gowns and 
the regulation white band and collar. Several solicitors present 
apologised, and Judge Cotes-Preedy agreed to hear those 
improperly dressed. They were wearing soft collars and 
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Landlord and Tenant Notebook. 


A QUESTION recently mooted in a contemporary publication 
may be expressed, with some variations, in 
Non-Disclosure the following way: A tenant takes a 


of Pending furnished country house for a few months, 
Nuisance. the house in question adjoining a quiet 


country lane. When the agreement is 
made the landlord knows that the local highway authority 
intend, during the term, to effect extensive repairs and 
alterations to a main road in the vicinity ; as a consequence, 
much traffic will then be diverted to the road adjoining 
the premises let. He does not impart his knowledge to the 
tenant, who is and remains ignorant of the plans till dis- 
illusioned and disturbed by the consequences mentioned, 
which occasion much noise and the collapse of a ceiling. Has 
the tenant any remedy ? 

I presume that the imaginative author of the problem 
provided the furniture in order to bring into play the special 
condition of fitness implied in tenancies of furnished houses. 
It seems rather far-fetched to suggest that traffic noises 
could render a house unfit for habitation. As to the ceiling, 
Walker v. Hobbs & Co. (1889), 23 Q.B.D. 458, shows that under 
the Housing Acts its collapse is a breach of the condition 
‘in all respects”’ fit, etc.; but at common law most of 
the decisions deal either with germs or with vermin, while 
in Maclean v. Currie (1884), Cab. & El. 361, the opinion 
was expressed that such defects were outside the scope of 
the principle. Apart from this consideration, the tenant 
will find the authority of Sarson v. Roberts [1895] 2 Q.B. 395, 
U.A., a formidable obstacle. That was an action by a tenant 
of furnished apartments, found by the jury to have been 
healthy at the times of letting and entry, for loss occasioned by 
his wife and child contracting scarlet fever. They had been 
infected by the grandchild of the defendant landlord, who 
lived on the premises. The child had been taken ill during 
the plaintiff’s occupation, and the defendant had concealed 
the fact. A decision in the plaintiff’s favour at first instance 
was reversed on appeal, when it was held that the implied 
condition did not extend to the future. As to the concealment, 
disclosure would have been a “‘ very proper thing to do,” 
but there was no legal duty. Maclean v. Currie, supra, 
also decided that the implied condition applied only to the 
state of the house at the commencement of the term. 

Admittedly the hypothetical case possesses certain features 
by which it might be distinguished from Sarson v. Roberts. 
The defendant in the latter had no reason to suspect, when the 
contract was made, that the illness would occur ; a landlord 
privy to the determinations of the local council has certain 
information which he is in a position to impart, though 
resolutions in themselves cannot make a house less habitable. 
One looks in vain for a report of a case in which a landlord 
was shown to have known, for instance, that vermin had 
appeared in neighbouring premises. True, in one case, 
Vincent-Baxendale v. Kimber (The Times, 13th June, 1918), the 
premises concerned were in the same terrace as those which 
had been the subject-matter of Smith v. Marradle (1843), 11 
M. & W. 5, three-quarters of a century earlier; but the 
landlord, if aware of any rules of descent affecting interests 
of insects in real property analogous to those of our law, was 
not proved to have been conversant with the facts of the older 
authority. 

There are also decisions which point out that certain 
defects ‘‘ develop slowly and by degrees ‘““—e.g., Harrison v. 
Malet (1886), 3 T.L.R. 58, which was a case of a house in 
good condition apparently when let, but in which defects 
in drains, etc., must have been latent—but this, if closer 
in point, is hardly on all fours with a noise nuisance which 
does not develop from, but is causally connected with, a local 
government measure. 

_ The other feature of the imaginary case which distinguishes 
it from Sarson v. Roberts is the fact that the concealment 








complained of takes place at the time of the negotiations. 
In Sarson v. Roberts the plaintiff's counsel was unable to 
find any authority to support the contention that the 
defendant should have told the plaintiff of the illness which 
occurred during the term; had the complaint been of non- 
disclosure of a defect before the agreement was concluded, 
the point would have been at least arguable. 

Here, of course, we need not trouble any more about the 
circumstances of the furniture. When concealment is a 
factor, the nature of the premises let is immaterial. 

If the case were one of an agreement for a lease which 
the landlord was seeking to enforce by a decree of specific 
performance, the chances of the tenant could be considered 
fair. Equity has frequently refused such relief when the 
plaintiff's hands have been shown to be unclean by reason of 
concealment of a material fact. In Ellard v. Llandaff (1809), 
1 B. & B. 241, a tenant for three lives, of which two had 
dropped, applied for a new lease ; the third life was that of 
his uncle, a man aged seventy, but who was known to be in 
good health, often riding twenty miles a day, when negotiations 
started ; when they were nearly concluded he was “ seized 
with a stranguary ” to the knowledge of the nephew who, 
advised that recovery was highly improbable, hastily concluded 
an agreement without informing the landlord. This, when 
he asked for specific performance, was said by Manners, L.C., 
to be “‘a too sharp practice to be countenanced here.” For 
a case of non-disclosure by a landlord, there is at least a 
useful obiter dictum in Lucas v. James (1849), 7 Hare 410, 
though the decision rests on the fact that the parties were 
never ad idem; for the intending tenant had broken off 
negotiations when he learned that the character of houses 
immediately round the one he proposed to take as a family 
residence made its occupation as such quite out of the question. 
However, Wigram, V.-C., having observed that it was plain 
that the defendant must suffer if the alleged contract were 
enforced, said: ‘‘ The law, as stated by Sir Edward Sugden, 
respecting defects in the subject of a contract (and I believe 
correctly) is this : that if the lessor, at the time of the contract, 
does not know of the defect in the estate, the court will 
enforce the contract ; otherwise, perhaps, if the defect be 
known to the lessor and be one which a provident purchaser 
could not discover. I presume that the law is the same 
where the value is affected by a nuisance in the neighbourhood.” 

So all the aggrieved tenant could learn from the case 
nearest in point would be that if he had been sued for specific 
performance of an agreement for a lease and it were found 
that a provident purchaser could not have diseovered the 
intentions of the local highway authority, then the plaintiff's 
claim would perhaps not be enforced. 

Could the tenant avoid the lease or agreement and ask for 
rescission on the ground of misrepresentation ? Assuming, 
again, that a material fact has been concealed, then some 
support can be found for the contention in Rhodes v. Beauvoir 
(1832), 6 Bli. (N.s.) 195. That case takes up some eighty pages 
of the volume in which it is reported ; what is material for 
present purposes is that the devisee sought to set aside a 
lease granted by his late father, who had been unaware at 
the time when he executed it that the solicitor acting for 
him was also concerned for the lessee and other parties who 
hoped to obtain considerable financial advantage from the 
transaction ; nor had the increase in the value of the land 
been brought home to the testator. The issues directed by 
the Lord Chancellor to be tried included not only that of 
fraud but also whether the lessor had known that his solicitor 
was also acting for the lessee ; and, while the special jury found 
for the plaintiff on all issues, it appears that the concealment 
alone would have entitled the devisee to rescission. 

It has been submitted that the decision in Otto v. Bolton 
and Norris [1936], 2 K.B. 46, will not help the tenant. In 
that case, it is true, one of the plaintiffs was awarded damages 
for breach of warranty that a house she had purchased from 
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the defendants was well built ; it is also true that the position 
of a tenant is as good as that of a purchaser (see, for instance, 
the judgments in Bottomley v. Bannister [1952] 2 K.B. 458, 
C.A.); also, that a warranty to build in an efficient and 
workmanlike manner so as to make the house fit for habitation 
will be implied in a contract to purchase from builders a house 
to be built or one that is being built : Miller v. Cannon Hall 
Estates, Ltd. [1931] 2 K.B. 113. Indeed, the ‘*‘ Notebook,” 
in 80 Sou. J. 714, demonstrated, in an article entitled 
‘* Unfitness of New House,” that when a landlord undertakes 
to carry out repairs, alterations or additions to the premises 
before entry, the general rule laid down in Hart v. Windsor 
(1843), 12 M. & W. 68, and Keates v. Cadogan (1851), 20 L.J. 
C.P. 76, and numerous other authorities does not apply. 
But, ordinarily, ‘there is no contract, still less a condition, 
implied by law on the demise of real property only, that it is 
fit for the purposes for which it is let’ is the way in which 
Parke, B., put it in Hart v. Windsor, supra ; and if the tenant 
is to succeed in the face of such authorities, it must, I think, 
be by reference to the factors of knowledge and means of 
knowledge. Assuming that the nuisance is proved to be so 
serious as to cause such a failure of consideration as cannot 
have been within the contemplation of either side, then he 
might distinguish Hart v. Windsor, supra (and the recent 
Cruse v. Mount [1933] Ch. 278), by pointing out that the 
condition of the fabric of demised premises is something which 
an intending tenant can examine as well as his landlord, while 
the facts of the intended road repairs were facts of which the 
tenant could know nothing at all, while the intending landlord 
might with reasonable care know, or did know, everything. 
If he could establish that, the well-known judgment on 
implied warranties delivered by Bowen, L.J., in “ The 
Moorcock ”’ (1889), 14 P.D. 64, C.A., would give him the 
necessary authority. But I consider his chances rather slender. 





Our County Court Letter. 

THE DEFINITION OF “GOOD ROUGH SHOOTING.” 
In the recent case of Cole v. Rowley, at Huntingdon County 
Court, the claim was for the return of £20 as money paid for 
a years shooting rights. The plaintiff's case was that in 
August, 1936, he had answered an advertisement of ‘ Six 
hundred and forty acres of good rough shooting to let.’’, 
This was interpreted to mean land where no game had been 
pre served and no keepering was needed, as the conditions 
were such that the game bred naturally. An interview 
took place between the parties, at which it was alleged 
that the defendant, without fraud, had represented that a 
season’s bag of forty or fifty brace was possible. On the 
26th September, 1936, the plaintiff and four friends walked 
over the land for seven hours under ideal conditions, but 
their total bag was only three brace of partridges, two hares 
and four rabbits. A good rough shoot should have yielded 
at least eight brace of partridges. The defendant ‘denied 
having mentioned a prospective bag of the size suggested. 
Owing to the wet weather in June and July, 1936, it was 
a bad season, and he had accordingly reduced the price from 
£25. <A 
served, and upon which a chance was taken of the sport 
available. His Honour Judge Farrant gave judgment for 
the defendant with costs. 


POSSESSION OF LICENSED PREMISES. 


In a recent case at Spilsby County Court (Home Brewery 
Co. Ltd. v. Gibbon) the claim was for possession of an inn, 


‘good rough shoot’”’ was one which was not pre- 


and the counter-claim was for £100 as damages for trespass, 
assault and loss of trade. The case for the plaintiffs was 
that they had let the premises to the defendant on a tenancy, 
but the trade did not come up to expectations. In March, 








1937, the magistrates granted a transfer of the licence to 
a new tenant, who took over the business, while the defendant 
was allowed part possession until he could find alternative 
accommodation. A reasonable time had been allowed, but 
the defendant refused to give up possession, on the ground 
that he had not had notice to quit. An attempt was, therefore, 
made to eject him, and some of his furniture was put into the 
street, but was afterwards put back. The defendant agreed 
that his tenancy had since been lawfully terminated and 
offered to give up possession on the 30th August. His 
Honour Judge Langman made an order for possession 
accordingly, the defendant undertaking to keep the inn 
open during legal hours in the meantime. As regards the 
counter-claim the defendant was the lawful tenant, and had 
not bound himself to leave at a specific date. The plaintiffs 
were, therefore, not entitled to eject him or to remove his 
furniture. The defendant had been excluded from the bar, 
and that which the plaintiffs described as peaceful persuasion 
was a technical trespass. Judgment was given for the 
defendant on the counter-claim for £30 and costs. It trans- 
pired that the plaintiffs had a claim of £32 for supplies against 
the defendant, who only admitted owing £3. A separate 
action might, therefore, be brought. 
LOSS OF PRIVACY BY HEDGE CUTTING. 

In Staite v. Lewis, recently heard at Hereford County Court, 
the claim was for an injunction and damages for injury to the 
plaintiff's hedge. The defendant’s right to cut overhanging 
growth was conceded, but he was alleged to have exceeded 
this right by cutting beyond the middle of the hedge and 
sawing off boughs. The result was to destroy the privacy 
of the plaintiff's property, as it would take years for the hedge 
to thicken again. The defendant’s case was that it was now 
possible to see through the hedge owing to the removal of 
bricks and barrels of pig-wash on the plaintiff's side. There 
had been no cutting past a butt at any part of the hedge. 
A gardener gave expert evidence that he had pleached many 
hedges, and the defendant’s work had improved the hedge 
by allowing young parts of the trees to grow. After a view, 
His Honour Judge Roope Reeve, K.C., gave judgment for 
the defendant, with costs. 


THE CARRIAGE OF PICTURES. 
In the recent case of Appleyard v. Nicholls and Son, at 
Manchester County Court, the claim was for £11 5s. as 
damages for negligence and for breach of duty in failing to 
insure the safety of a picture in transit. The case for the 
plaintiff was that a pig¢ture entitled ‘‘ Verona,” by J. H. 
Harding, had been returned to her by the defendants (who 
were fine art dealers) with the glass broken and the canvas 
scratched. Repairs were necessitated to the above amount. 
The defendants’ case was that the picture was packed and 
consigned as one case of pictures, but no value was stated. 
It was not customary to insure pictures in transit unless the 
defendants were specifically asked to do so. His Honour 
Judge Leigh held that there was no negligence, and judgment 
was given for the defendants, with costs. It transpired that 
the picture was once valued at £1,400, but was now worth 
only about 6} guineas. There had been a decline in the 
market for the above artist’s pictures, owing to their size. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
ACCIDENT DURING QUARREL. 
In Brown v. Bosworth and Lowe, at Nottingham County 
Court, the applicant’s case was that her late husband had 
been killed by a fall from a scaffold, during the course of his 
employment, and that evidence was inadmissible as to the 
circumstances in which he fell. The respondents were builders 





On 


_-—— 
—_ 


and 
breal 
wher 
did I 
was | 
his p 
and 
an ac 
it wi 
The 
of we 
The 
othe 
struc 
and 
Was : 


In G 
appli 
accid 
com} 
was | 
awar 
from 
depe! 
taker 
tion, 
£30 | 
respo 
an a 
final 


In B 
appli 
cotta 
of his 
fell i 
(the | 
but 

week 
1936. 
the | 
did | 
comy 
he ha 
case 
1925. 
eye 
The | 
was 

His |] 
of £1 


(The 


Su 
Pete: 
whic 
this 
Oper 
A we 
but 1 
who 
decle 
abso! 








b7 






to 
lant 
tive 
but 
und 
fore, 
the 
reed 
and 
His 
sion 
inn 
the 
had 
tiffs 
his 
par, 
sion 
the 
ins- 
inst 
‘ate 


urt, 
the 
ing 
led 
und 
wy 
Ige 
Ow 

of 
ere 
ge. 
ny 
lge 
Ww 
for 


at 


to 
he 


ho 
‘as 


nd 
dd. 
he 
ur 
nt 
at 
th 
he 


ie. 


ty 
ud 


Lis 


he 








October 23, 1937 


THE SOLICITORS’ JOURNAL. 





[Vol. 81] 859 








and contractors, and their case was that there had been a 
break in the employment, as the deceased had moved from 
where he was working, without authority, and the accident 
did not arise out of and in the course of employment. It 
was further contended that, as the deceased had moved from 
his place of employment to where an apprentice was working, 
and had assaulted the apprentice (who retaliated), this was 
an added peril. His Honour Judge Hildyard, K.C., held that 
it was material to consider the circumstances of the fall. 
The evidence was that the deceased moved from his place 
of work, and, therefore, there was a break in the employment. 
The claim failed on that ground, but, if it should be held 
otherwise on appeal, there was also evidence that the deceased 
struck first. The brawl was, therefore, an added _ peril, 
and the claim also failed on that ground. The application 
was accordingly dismissed, with costs on Scale C. 


SETTLEMENT OF OLD CLAIM. 


In Greenwood v. Dawson, at Nottingham County Court, the 
applicant’s case was that he was totally incapacitated from an 
accident on the 29th May, 1922, for which he had received 
compensation at 35s. a week until 1935. The respondent 
was not insured, and, in view of his irregular payments, an 
award had been obtained. The respondent had since retired 
from business, owing to old age and ill health, and was 
dependent upon relatives. The respondent’s son, who had 
taken over his business subject to payment of the compensa- 
tion, had since executed a deed of assignment. An offer of 
£30 on account of arrears was made by a nephew of the 
respondent, and His Honour Judge Hildyard, K.C., approved 
an agreement for the payment of £50, plus the arrears, in 
final discharge of the claim. 


INJURIES TO BRICKLAYER. 


In Blakemore v. Blakemore, at Welshpool County Court, the 
applicant was aged 60, and had been re-conditioning a 
cottage on the 25th February, 1936, when the index finger 
of his left hand was crushed. Two days later a piece of mortar 
fell into his eye, and the vision was affected. The employer 
(the brother of the applicant) had died on the 10th April, 1937, 
but the respondent was sued as executrix. The average 
weekly wage had been £2 15s., and after the 27th February, 
1936, compensation was paid at £1 7s. 6d. a week. From 
the 20th July, 1936, until November, 1936, the applicant 
did light work, and received £1 as wages and 17s. 6d. as 
compensation each week. From the 14th November, 1936, 
he had had 17s. 6d. per week compensation. The respondent's 
case was that the eye trouble had developed as long ago as 
1925, owing to repeated injuries sustained at work, and the 
eye was little worse from the accident in February, 1936. 
The grip of the left hand was now normal and the applicant 
was only suffering from lack of use of the hand and arm. 
His Honour Judge Samuel, K.C., made an award by consent 
of £150 and £20 costs. 








Correspondence. 


(The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 


Law in Detective Stories. 

Sir,—May I add a further illustration to the article ‘* Lord 
Peter Wimsey and the Administration of Estates Act, 1925,” 
which appeared in your Journal some time ago? The culprit 
this time is Mr. J. J. Connington. In his novel “ A Minor 
Operation,” the old question of motive for murder arises. 
A woman disappears ; she is married, and has one brother, 
but no other relations. A retired solicitor is questioned as to 
who would be entitled to her property on her death. He 
declared that the husband would take all her property 
absolutely unless a court would uphold some rough notes 





| of her intentions as to the devolution of her property, which he, 
the solicitor, had made in order to prepare a draft will. He 
quotes the Administration of Estates Act, 1925, in support 
of his contention. Leaving out the question of the notes, 
as to which the solicitor expresses doubts which, I think, are 
very well founded, is not this proposition clearly wrong ? 
By the A.E.A., s. 46, the husband would take £1,000 and 
the personal chattels absolutely, but he would only take 
a life interest in the rest and the brother would be entitled to 
it after hisdeath. I advance this criticism with some diffidence 
as, unlike the author of your learned and witty article, I am 
a mere common lawyer, and feel very ill at ease in the rarified 
atmosphere of the Chancery Courts. This mistake, however, 
seems to me so obvious as to justify my calling your attention 
to it. At the same time it gives me an opportunity of saying 
how much I enjoyed the article in question, and how heartily 
I support the author’s plea for accuracy in detective fiction. 
Liverpool. Mary L. WILLIAMS. 
1ith October. 








Obituary. 
Mr. Justice SWIFT. 

Mr. Justice Swift, senior Judge of the King’s Bench Division, 
died at his home at Crowborough, on Tuesday, 19th October, 
at the age of 63. He was educated at Parkfield School, 
Liverpool, and at London University, and was called to the 
Bar by Lincoln’s Inn in 1895. He joined the Northern 
Circuit. He took silk in 1912, was appointed Recorder 
of Wigan in 1915, and was made a Bencher of his Inn in 1916. 
He was Conservative M.P. for St. Helens from 1910 to 1918. 
He had been a judge of the King’s Bench Division since 1920. 
An appreciation appears at p. 852. 


Sir GEORGE FOWLER. 

Sir George Jefford Fowler, J.P., solicitor, of Bedford 
Row, W.C., died at his home in London on Tuesday, 19th 
October, in his eightieth year. He was the eldest son of the 
late Mr. C. W. Fowler, solicitor, of Exeter, and he was admitted 
a solicitor in 1879. He received the honour of knighthood 
in 1920. Sir George Fowler was vice-chairman of the Marriage 
Law Reform League, and a member of the executive committee 
of and legal adviser to Karl Haig’s Officers’ Association. 
He was also a director of the Eagle Star and British Dominions 
Insurance Company Limited, Chairman of the London and 
Egyptian Properties Company Limited, and a vice-president 
of the Insurance Clerks’ Orphanage. 

Suerire DICKSON, K.C. 

Mr. John Robert Dickson, K.C., Sheriff of Argyll, died, 
on Monday, 18th October, at the age of fifty-three. He was 
educated at Edinburgh Academy and University College, 
Oxford, and he was called to the Scottish Bar in 1909. He 
took silk in 1932. Mr. Dickson was appointed Sheriff of 
Argyll in 1933, and in 1936 he was appointed legal member 
and deputy chairman of the Fishery Board for Scotland. 


Mr. C. H. PLANT. 

Mr. Charles Harvey Plant, retired solicitor, of Preston, 
died on Tuesday, 19th October, at the age of seventy-seven. 
Mr. Plant, who was admitted a solicitor in 1882, was senior 
partner in the firm of Messrs. Plant, Abbott & Plants, of 
Preston and Poulton-le-Fylde. He had also held the office 
of Official Receiver in Bankruptcy. 


Mr. C. J. STEWART. 


Mr. Charles James Stewart, B.A., Cantab, retired solicitor, 
of Radnor Place, W., died on Monday, 18th October, in his 





eightieth year. Mr. Stewart was admitted a solicitor in 1883. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Arrears of Tithe Rent-charge. 


(). 3505. X and Y, a firm of builders, purchased lands A 
in 1927 and lands B in 1933, the vendors being the same 
persons in each transaction. The lands A and B were each 
part of larger areas of land subject to tithe rent-charges. 
Kach conveyance contained a declaration that, as between 
the vendors and the purchasers, the rent-charges issuing out 
of the respective purchased lands and other lands should be 
deemed to be apportioned at the sum of £1 10s. per annum in 
the case of lands A and the sum of 17s. 6d. per annum in the 
case of lands B, to be thenceforth payable out of the said 
purchased lands. The vendors were not to be called upon to 
procure or to concur in procuring either the redemption or 
formal apportionment of the said tithe rent-charges except at 
Soth lands A and B have 
The building sites on 
Those on lands B 


the expense of the purchasers. 
been converted into building estates. 
lands A have been entirely disposed of. 
have been disposed of with the exception of about four sites, 
which are still owned by X and Y. In many cases the sites 
have been sold two or three times since the original sale by 
X and Y. In none of the conveyances of the sites from X 
and Y to their purchasers was any reference whatever made to 
the tithe rent-charge. As part of the title each purchaser 
was supplied with an abstract of the conveyance to X and Y, 
which set out in full the above declaration as to the agreed 
apportionment of the tithe rent-charge. The lands A were 
divided into thirty-five plots of varying sizes and lands B 
were divided into sixty plots. In the latter estate seven sites 
have been conveyed since the 2nd day of October last. The 
original estate owners of lands A and B from whom X and Y 
purchased are now claiming from X and Y the arrears of the 
said apportioned amounts of the said rent-charges from the 
date of each purchase (that is, from 1927 in A case and from 
1933 in B) up to the 2nd day of October last. X and Y now 
desire to pass on this liability to the various purchasers of 
sites from them. On behalf of X and Y it is desired to know— 

(1) Whether the proportionate 
apportioned rent-charges as from the date of the conveyances 
of the various plots can be recovered from the purchasers 
thereof ? 

(2) Whether, in the case of the re-sale of any plots by the 
original purchasers, can the full proportionate amount of the 
arrears as in (1) be recovered from the sub-purchasers now in 
possession of the said plots ? 

(3) Also, whether, having regard to s. 11 (1) (6) of the 
Tithe Act, 1936, the redemption of the aforesaid apportioned 
tithes will be separate redemptions against the owner of 
each plot or against X and Y in respect of the lands A and B ? 


amounts of the said 


A. X and Y ceased to be liable to the original estate owners 
of lands A and B on the Ist April, 1937. On that date the 
right to recover arrears passed to the Tithe Redemption 
Commission. The liability to the original estate owner 
should therefore be disputed, and the question of passing on 
the liability to the purchasers of sites does not at present arise. 
In answer to the specific questions : 

(1) These amounts are not recoverable by X and Y, but by 
the Tithe Redemption Commission. : 

(2) The same answer applies. 

(3) There will be separate redemptions against the owners 
of the various plots, i.e., not against X and Y. 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped 





A question appears to arise whether notice of change of 
ownership has been given in accordance with the Tithe Act, 
1936, s. 18 (9). See the notice in THE Soxicrrors’ JouRNAL 
for the 10th July, 1937, 81 Sox. J., at p. 576, in the middle of 
the first column. 


Weights and Measures Act, 1936. 

(. 3506. Section 4 of the above Act provides for the use, 
in certain circumstances, of a conveyance note in respect 
of the conveyance of sand or ballast on a journey, any part 
of which is along a highway. In a prosecution for an offence 
for contravening this section is it essential to prove formally 
that the road in question along which the sand or ballast is 
conveyed is a highway by the evidence of a representative 
of the local highway authority or other person in a position 
to adduce such evidence ; alternatively, would it be sufficient 
to produce a certificate under the hand of the clerk of the 
highway authority or other responsible authority that the 
road in question is a highway maintainable by the inhabitants 
at large? Section 5 empowers an inspector to inspect any 
vehicle which is being used for conveying sand or ballast. Is 
an inspector enabled under this section or otherwise to stop 
vehicles whilst in the course of their journey for the purpose 
of weighing and measuring the loads ? 

A. The necessary witness must be called to give evidence. 
It would be insufficient to produce a certificate under the hand 
of the clerk of the highway authority. The power to inspect, 
under s. 5, implies a power to stop a vehicle. A failure to stop 
would be an obstruction of an inspector under s. 5 (3). 


Administratrix of Pre-1925 Intestate—Wuerner a 
TRUSTEE OR PERSONAL REPRESENTATIVE ON Ist JANUARY, 
1926—TiTLE. 

. 3507. A-B died intestate in 1923, leaving a widow and 
one child of age. The widow took out letters of administration 
and died in 1935. The estate consists of a freehold dwelling- 
house. The widow had no other property other than her 
life interest in the dwelling-house. In order to give the 
daughter a good title, I take it a grant should be obtained 
to the widow’s estate, and this for purposes of administration 
could be limited to her personal belongings, and on this 
being obtained the daughter could then assent to.the vesting 
in herself of the property. I shall be glad if you will be good 
enough to confirm whether this is the correct procedure. 

A, This question raises several difficulties which have not 
yet been settled. On 1st January, 1926, the legal estate 
was in the widow. If she had before then cleared the estate 
(which seems probable) by the payment of death duties, 
debts, funeral and testamentary expenses, she held as a 
trustee: Re Ponder [1921] 2 Ch. 59, but if she had not so 
cleared the estate, she held as personal representative. On 
lst January, 1926, the equitable interests consisted of the 
dower interest of the widow and the absolute interest of the 
daughter as heiress subject to that dower interest. Whether 
the dower interest should be regarded as an incumbrance 
upon tle equitable fee simple, or whether the doweress and 
heiress should be regarded as holding in undivided shares is 
obscure. If the latter is the correct view then on Ist January, 


1926, the widow took the legal estate upon the statutory 
trusts under L.P.A., 1925, s. 39, and Sched. I, Pt. IV, para. 1 (1), 
and if she then held as personal representative subject to 
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her rights and powers for purposes of administration. It 
is immaterial that the interest of the widow in the tenancy 
in common was less than absolute: Re Dawson’s S.L. [1928] 
Ch. 421. Thus, at the date of her death, if the statutory 
trusts apply, the widow may have held (1) as trustee upon 
the statutory trusts without any question of the survival 
of her rights and powers of personal representative (owing to 
Re Ponder); and (2) as trustee upon the statutory trusts 
with the survival of her rights and powers as personal repre- 
sentative. It appears probable that a personal representative 
taking upon the statutory trusts under L.P.A., 1925, Sched. I, 
Pt. IV, ceases to be a personal representative at all: Re 
Forster [1929] 1 Ch. 146. If the statutory trusts are not in 
point then (1) she may have held as trustee ; or (2) as personal 
representative. If the widow had become a trustee, then 
her personal representative could under T.A., 1925, s. 18 
and L.P.A., 1925, 23, or the general right of a person 
absolutely entitled to call for an assurance, convey (but not 
assent) in favour of the daughter. If on the other hand she 
had remained a personal representative then a grant de bonis 
non in the estate of A-B will be required, the grantee assenting 
in favour of the daughter. Owing to the obscurity of the 
position we advise that a grant be obtained in the estate of 
the widow (presumably the daughter would take it) and also 
a grant de bonis non in the estate of A-B (here again the daughter 
would presumably take) and that then the grantee should 
convey to the daughter in both capacities. 


Insurers’ Liability. 

(). 3508. Whether a claim for negligence brought by the 
executors of a deceased person against her employer under 
the Law Reform (Miscellaneous Provisions) Act, 1934, is a 
claim for which the insurers are liable under a policy in which 
they insured the employer against “all sums which the 
— may become to pay under or by virtue of the Common 
Law, the Fatal Accidents Act, 1846, the Employers’ Liability 
Act, 1880, the Workmen’s Compensation Acts, 1925/31,” 
etc. It seems to us that this right of action never -existed 
at common law, but was created by statute. A claim under 
the Fatal Accidents Act is based on negligence, and is specific- 
ally referred to in the policy. It would seem, therefore, 
conceivable that in order for a claim made by virtue of the 
Law Reform (Miscellaneous Provisions) Act to be covered 
by the policy, that this Act should be specifically referred 
. 

The Law Reform (Miscellaneous Provisions) Act, 1934, 
me wh abolished the maxim actio personalis moritur cum 
persona. It is therefore immaterial whether the cause of 
action arose by statute or at common law. The above 
Act need not be specifically mentioned in order to render 
the insurers liable. In the case in question the insurers are 
therefore liable. 


Special Power—WuetHer EXxERcIsED BY WiLtt—PrRoperty 
DEALT WITH IN Mass THE worRD “ Appornt ” BEING UsED. 
Q. 3509. By his will, A, who died in 1900, left a settled 

legacy to his daughter, C, upon trust for her for life and after 

her death among her children or issue, “in such shares (if 
more than one) and in such manner in all respects as such 
daughter shall, by will or codicil appoint.” And upon Fe 
in default of appointment, for all C’s children equally. ’ has 
recently died. She did not by her will expressly ais the 
power of appointment given her by A’s will, but stated: 
I give devise and bequeath and also appoint all property 
whether real or personal of or over which I have any power 
of dispositions unto and to the use of my trustees,” etc., 
upon trust for sale, and then for her children absolutely, on 
attaining twenty-one or marrying. Subsequently C, by ¢ 

codicil, directed the trustees to retain the share of her di calles, r, 

who had married, upon trust for such daughter for life and 

then for her children. All the children of © have attained 








twenty-one. Your opinion will be appreciated as to whether 
the effect of C’s will is to exercise the power of appointment 
given to her by A’s will. If this is so, your opinion will also 
be appreciated as to whether, having regard to the settlement 
effected by C’s codicil of her married daughter’s share, the 
trustees of A’s will will be in order in paying over to C 
trustees the whole of the trust funds arising under A’s will, 
or whether the appropriate share which would pass to C’s 
married daughter should be retained by the trustees of A’s 
will upon the trusts declared by C’s codicil. Reference to any 
authorities will oblige. 

A. We do not think that the power was exercised. In 
order that the power might be exercised it was necessary 
that there should be a reference to the power, or to the property 
subject thereto, or the intention to exercise the power must 
otherwise be clear. It was held in Re Sanderson [1912] 
W.N. 54, that a testatrix, by dealing with all her property 
in the mass (as we take to be the case in the will of C ), could 
not be considered to have shown an intention to exercise her 
special powers although she used the word “ appoint.” On 
this view the second question put falls to the ground. Had it 
not so fallen we are of opinion that the transfer could safely 
be made, although it is not one which the court would order 
as a matter of right (Re Tyssen [1894] 1 Ch. 56). 


Conveyance Post-1925 to Three, one being an Infant— 
PosiTION ON ATTAINMENT OF FuLL AGE By INFANT. 
Q. 3510. In April, 1936, A, B, and C purchased a large plot 

of land as joint tenants. It subsequently transpired that C, 

at the time of the conveyance, was an infant. Accordingly, 

the legal estate in the property vested in A and B upon the 
statutory trusts by virtue of s. 19 (2) of the Law of Property 

Act, 1925. Parts of the property have been sold off by A 

and B under their statutory power of sale. C has now become 

of age. What steps, if any, should now be taken to enable 
the sale of the remainder of the land ? 

A. No action is necessary as A and B can continue to effect 
sales under the statutory trusts. C is not associated in the 
trusts merely because he has now attained full age. If desired 
he could, of course, be appointed as an additional trustee 
of the statutory trusts, and we suggest that it is desirable 
that such an appointment should be made. 


Whether a Conveyance to Joint Tenants (av Law anv 

iN Equiry) Conraintnc ExteNDED Powers oF LEASING 

AND MortGaGE Etc. SHOULD OR Must BE EXECUTED BY THE 
PURCHASERS. . 

Q. 3511. We shall be glad to have your opinion on the 
question of whether or not the purchasers of property as 
joint tenants should execute the assignment or conveyance 
as the case may be. In the case we have in mind there are 
no express covenants by the purchasers; the document 
would simply be a straightforward conveyance or assignment 
of the premises to the purchasers as joint tenants in considera- 
tion of the purchase price. There would be a clause in the 
deed giving the trustees for the time being power to lease or 
mortgage for the perpetuity period. In the opinion of the 
writer, as the Law of Property Act, 1925, provides that an 
assignment or conveyance to joint tenants vests the property 
in them upon trust for sale for themselves as joint tenants 
in equity they become trustees of the deed by their acceptance 
by the Law of Property Act, 1925. Therefore in the writer's 
opinion the trustees are actually appointed by statute and so 
there is no necessity for them to execute the deed. 

A. We agree with the views expressed by our subscribers ; 
nevertheless, it seems desirable that the purchasers should 
execute the deed if only as an authority to the vendor to convey 
upon such trusts as are imported by the statute, and with 
such powers (of mortgage, etc.) as are expressed. We believe 
that it is the usual practice for the purchasers to execute such 
a deed. 
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To-day and Yesterday. 


LEGAL CALENDER. 


IS OCTOBER On the 18th October, 1804, Thomas Denman, 


more than a year before his call to the Bar 
and at a time when he was dependent on an allowance of 


£400 a year from his father, married Theodosia Vevers, a 
beautiful and accomplished, but dowerless young lady. 
Long afterwards, in the year of his resignation from the 
Chief Justiceship, he wrote her some touching verses on the 
anniversary of his wedding day which began : 

‘* Full six and forty years have flown 

Since first I claimed you for my own: 

You trusted then your youthful charms 

To an adoring husband’s arms: 

Well saw he with those charms combined 

The upright, generous, feeling mind.” 


19 OCTOBER On the 19th October, 1767, the last phase of 


the terrible Brownrigg case was reached, 
when James Brownrigg and his son John were tried at the 
Guildhall. His wife, Elizabeth, was already dead, hanged for 
the murder of one of her girl apprentices. The sickening 
revelation of the beatings and brutalities to which she had 
wantonly subjected the poor children over a long period of 


time had aroused a storm of execration which had followed 
her to the scaffold. Now the husband and son who had 
taken a secondary part in the whippings and cruelties were 


tried for assault. They got off with six months in Newgate. 


20 Ocroner.—In June, 1817, an extraordinary insurrection was 
attempted in the Midlands under the leadership 
of a quixotic young framework knitter named Brandreth. 
By his reckless energy he drew a band of fifty armed men 
into a march on Nottingham, but his followers were dispersed 
by a body of hussars and a large number of them were 
subsequently tried at Derby for high treason. The trial of 
William Turner, a stonemason, one of the ringleaders in the 
plot, began on the 20th October He was found guilty 
after a trial lasting two days and hanyved with his leader. 


21 Octrosper.—The sessions which ended at the Old Bailey 
on the 2Ist October, 1763, saw eleven men 
sentenced to death, a murderer, a forger, a shoplifter, three 
highwaymen and three burglars, besides two men convicted 
of personating sailors with intent to receive their pay. There 
was also a fine crop of transportations, twenty-five persons 
being so condemned, and it was noted that many of them 
‘deserved the gallows though the crimes proved against 
them were only single felonies, particularly picking gentlemen’s 
por kets of bonds, notes, etc., to a great value.” 


22 OcTroper.—On the 22nd October, 1935, death came 
swiftly and serenely to Lord Carson of 
Duncairn at Cleve Court, Minster. He was eighty-one years 
old and an illness from which he had but lately recovered had 
fatally weakened the constitution that had carried him 
victoriously through so many legal and political battles. In 
England many look back upon him as the greatest advocate 
of his century. In Ireland he assumes the heroic statue of 
the uncrowned king of Ulster in the crisis of her history. 


23 Ocrosper.—On the 23rd October, 1773, Francis Jeffrey, 
afterwards Lord Jeffrey, was born in Charles 
Street in Edinburgh. 


24 Ocrorner.—On the 24th October, 1877, a dramatic trial 
opened at the Old Bailey before Mr. Baron 

Pollock, when a solicitor and four leading Metropolitan 
detective inspectors stood charged with conspiring with a 
gang of swindlers to defraud the public and to prevent the 
disclosure of their trickery After a hearing lasting nearly a 
month, all the prisoners, save one police officer, were conv icted 
and sentenced to two years’ hard labour. 








THe WeEEK’s PERSONALITY. 

The rise of Francis Jeffrey from obscurity to eminence in 
the dual spheres of law and literature is an encouraging story 
for any voung man whose talents are counterbalanced by 
sensitiveness and despondency. A Whig when the Tories 
were in power, the son of a minor official in the Court of 
Session, he had no influence to help him on at the Bar, and 
when at twenty-eight he married a dowerless girl he was not 
making £100 a year. His failure to obtain a reportership in 
the courts caused him to join, with many misgivings, the 
group of young men who in 1802 launched the Edinburgh 
Review. of which he soon became the editor. He never 
believed it would succeed, and in any case he was afraid that 
journalism would injure his prospects at the Bar. He was 
apprehensive of the issue of the French war and constantly 
feared a revolution. At one time he was inclined to aécept 
a professorship in Calcutta. Yet, as editor, he inaugurated 
a new school of literary criticism, and by 1814 the Review 
had a circulation of 13,000 copies. His practice, too, was 
increasing, for, despite a seemingly artificial manner and a 
tendency to over-refinement, he had been discovered to be an 
effective advocate. Thus he took the path which in 1834 
led him to a judgeship in the Court of Session. His quick 
intelligence, kindliness, honesty and liberality, especially to 
poor men of letters, made up a singularly charming character. 
SuicipE 1n Court. 

A retired Jewish lawyer recently shot himself in a Berlin 
law court after having been sentenced to eighteen months’ 
imprisonment for fraud. Such tragic scenes are few and far 
between, and for the fullest horror of such a spectacle the 
legal history of these islands must go back to the treason trial 
of the Rev. William Jackson, in 1795, in the Irish Queen’s 
3ench. When he was brought up for judgment it was noticed 
that he was bathed in perspiration, his face convulsively 
twitching, and his look fixed in a deadly stare. He struggled 
to maintain his composure till the very moment when he 
sank on the floor of the dock. A juryman who happened to 
be an apothecary hastened to his side, and a few moments 
later the court was informed that he was dead. The body 
lay where it had fallen till the next day’s inquest, when there 
was found in his stomach a large amount of poison. Whitaker 
Wright's suicide, being only within the precincts of the court, 
had fewer dramatic qualities, but they were sufficient to reward 
the foresight of an attendant who possessed himself of the 
socks he was wearing and thereafter is said to have added 
considerably to his income by displaying them to visitors 
to the courts. 1 
A Bouquet FOR THE JuRY. 

The unfortunate jurymen who suffer so grievously from the 
law’s delays are unaccustomed to receive such bouquets 
as the Lord Chief Justice lately offered them in the course of 
a lecture at the Insurance Institute of London, when he said 
that “‘the ordinary juryman is more likely to arrive at a 
true conclusion of fact than the ordinary judge.” The tendency 
of most judges has generally been to give them rather less 
than their due, taking rather the attitude of Lord Morris, 
when he came to sum up in a case in which counsel for one of 
the parties had been * buttering” the jury for the great 
moral and intellectual virtues reflected in their countenances. 
He repeated carefully all the advocate’s praises, adding : 
* All this may be true, gentlemen, but you don’t look it.” 
The late Mr. Justice Alpers of New Zealand was a great 
believer in the ‘“‘ average common sense of the citizen” 
represented by the men in the jury box, provided there were 
at least twelve samples. In the collective wisdom of the 
juries of four who try some cases in the Dominion he had 
little confidence. 





Mr. Arthur Kitching, solicitor, of Pickering, left £32,444, 
with net personalty £11,182. 





On 


PRA‘ 


O* 
Ay 
In 


plea: 
an © 
part 
disce 
Gi 
the 
mak 
he ( 


he h 


(4 


A 
just 

T 
dict 
res} 
Act 
the 
that 
wit] 
had 
pro 
roa 
a | 
by 
cert 
wo! 
188 
421 
me! 
of | 
fro 
the 
Wo! 
The 
apy 
wh 
apy 
Det 
ma 
ava 
ind 








October 23, 1937 


THE SOLICITORS’ JOURNAL. 





[Vol. 81] 863 














ce in 


story 
d by 
"ories 
irt of 
, and 
S not 
lip in 

the 
yurgh 
lever 
that 
was 
antly 
va 
rated 
view 
was 
nd a 
e an 
1834 
uick 
y to 
cter. 


erlin 
ths’ 
| far 
the 
trial 
en’s 
iced 
vely 
zled 

he 
l to 
nts 
ody 
lere 
ker 
art, 
ard 
the 
led 


ors 


id 











Notes of Cases. 
Court of Appeal. 
Goldschmidt v. Constable & Co. Ltd. 


Greer, Slesser and Scott, L.JJ. 
12th and 14th October, 1937. 
PracTICcE—LIBEL AND SLANDER—DEFENCE OF JUSTIFICATION 
APPLICATION FOR PARTICULARS—ORDERED TO STAND 
OVER TILL AFTER DIscOVERY—WHETHER PROPER ORDER. 
Appeal from a decision of du Pareq, J. 


In an action for damages for libel in which the defendants 
pleaded justification, the learned judge in chambers made 
an order (inter alia) that an application by the plaintiff for 
particulars of justification should stand over till after 
discovery. The plaintiff appealed. 

Greer, L.J., allowing the appeal, said that in a libel action 
the party alleging the defamatory statement to be true must 
make out his case on the information in his possession when 
he delivered his defence, and was not entitled to wait till 
he had obtained discovery to complete his attack. He must 
give full particulars before discovery. 

Stesser and Scort, L.JJ., agreed. 

(ounsEL: V. Holmes ; Gerald Slade ; 
Cloutman. 

SOLICITORS : 
Mackay ; Waterhouse & Co. ; Beaumont & Son ; 


Nyholm-Shawcross ° 


Herbert Oppenheimer, Nathan, Vandyk & 
Scatliffs. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Smith v. Birkenhead Corporation. 


Lord Hewart, C.J., du Pareq and Atkinson, JJ. 
14th October, 1937. 


LocaL GOVERNMENT—PRIVATE STREET WorkKS—APPoR- 
rIONMENT OF Cost AMONG OwnERS—Wuat DetalILs TO 
BE SuppLredD—BIRKENHEAD IMPROVEMENT ActT,. 1884 
(47 & 48 Vict. c. lvi), s. 25, Sch. IT, Pt. 1. 

Appeal by case stated from a decision of Birkenhead 
Justices. 

The appellant appeared before a court of summary juris- 
diction in order to raise objections to proposals made by the 
respondent corporation under the Birkenhead Improvement 
Act, 1884, with respect to certain private street works. At 
the hearing, the appellant raised the preliminary objection 
that the requirements of this Act, particularly those in Sch. II 
with regard to the provisional apportionment of expenses, 
had not been complied with. The following facts were 
proved or admitted at the hearing of the objection. The 
roads committee of the corporation by resolution approved 
a plan, ete., and a provisional apportionment submitted 
by the corporation’s surveyor for making and completing a 
certain road in Birkenhead, and resolved that the necessary 
works to the road should be carried out under the Act of 
1884. The appellant was the owner of a house abutting for 
121 feet on the road in question. The provisional apportion- 
ment was expressed to be made “ pursuant to the provisions 
of the Improvement Act and principally according to the 
frontage of the respective premises, and having regard to all 
the circumstances of the case and the amount and value of 
work already executed by or on behalf of certain frontagers.”’ 
The appellant objected that that heading to the provisional 
apportionment did not enable her to ascertain the basis on 
which the provisional apportionment was made. The 
apportionment contained no other statements or explanations. 
Detailed information as to how the borough surveyor had 
made up the amounts charged to individual frontagers was 
available on application to him. It was impossible for any 
individual frontager to ascertain otherwise than generally 














from the provisional apportionment, or from any of the 
documents deposited in pursuance of the Act of 1884, how the 
amount charged against an individual frontager was made 
up. It was contended for the appellant that these circum- 
stances constituted a non-compliance with the Act. It was 
contended for the corporation that the provisional appor- 
tionment contained all the particulars demanded by the Act, 
and that it was in accordance with s. 25. The justices held 
that the provisional apportionment sufficiently complied with 
the Act. By s. 25 of the Act of 1884‘. the surveyor 
may settle the apportionment as having regard to all the 
circumstances of the case and not merely to frontage he may 
deem most just.”” By Pt. I of Sch. II to the Act, provisional 
apportionments “ shall state the amounts charged on the 
respective premises .. . and whether the apportion- 
ment is made according to the frontage of the respective 
premises or not and the other considerations (if any) 
on which the apportionment is based.” 

Lorp Hewart, C.J., said that the Act enumerated three 
things according to which the computation of the apportion- 
ment must be made: frontage, all the circumstances of the 
case, and the amount and value of any work already done by 
the owner of premises. He could not think that this document 
fulfilled the requirements of the Act. The owner of premises 
was left wondering to what extent his frontage was treated 
as a basis, and to what extent other circumstances, and what 
circumstances, were taken into consideration. The purpose 
of the Act was reasonably plain. Particularity was required 
for the information of the respective owner and for members 
of the corporation. The borough surveyor ought to have stated 
plainly what were the circumstances to which he had had 
regard, and whether he had had regard to the amount and 
value of work already done by the frontager and what amount 
he had placed to the frontager’s credit. If there was no 
uniform scale he ought clearly to show how and where the 
individual variations took place. It ought to be possible 
for the surveyor in a brief document to show what were the 
circumstances to which he had had regard, and then to add 
a schedule where he showed in respect of each owner the 
amount and value of the work executed which had been 
brought into the computation. Some method there had to be. 
There must be a principle, and if so it must be capable of 
brief and clear expression. There must be complete and 
specific disclosure. As it was, the individual frontager was 
left speculating not only as to the method, but also as to the 
amount with which he was credited. The appeal succeeded, 
and the case must be remitted to the justices. 

pu Parce and ATKINSON, JJ., agreed. 

CounsEL: Allister Hamilton, for the appellants; Ralph 
Etherton, for the respondents. 

Soxicrrors : Bartley, Cocks & Bird, Liverpool; F. Venn 
and Co., agents for Town Clerk, Birkenhead. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Keighley Corporation v. Yorkshire Theatres Ltd. 


Lord Hewart, C.J., du Parecq and Atkinson, JJ. 
14th October, 1937. 


LocaL AUTHORITY—SHAREHOLDERS IN OMNIBUS COMPANY 
-ATTEMPT TO ACQUIRE COMPULSORILY PREMISES FOR 
PARKING PLace ror Company’s OMNIBUSES—VALIDITY 
—Pusuic Heatra Act, 1925 (15 & 16 Geo. 5, c. 71), s. 68. 
Appeal by case stated from a decision of Keighley justices. 
The respondent company preferred a complaint under 
s. 68 (3) of the Public Health Act, 1925, alleging that they 
were aggrieved by the appellant corporation’s refusal to 
entertain the respondents’ objection to the appellants’ pro- 
posal to acquire certain premises for the purpose of providing 
a parking place for public service vehicles. The premises 
in question adjoined the respondents’ theatre and had been 
acquired by them for use in connection with it. Road 
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passenger transport services in Keighley were operated by a 
company in which the corporation and another company were 
the only shareholders, directors of the bus company being 
nominated by those two bodies. The corporation, with a 
view to relieving traffic congestion in Keighley caused by 
the standing of public service vehicles in the streets, requested 
the bus company to extend certain accommodation for the 
parking of such vehicles. The bus company, having bought 
certain property for this purpose and in order to erect booking 
offices and sanitary conveniences for the use of passengers, 
then wished to buy the respondents’ premises. The respon- 
dents having refused to sell, the bus company asked the 
corporation to acquire the property under the powers conferred 
by s. 68 of the Public Health Act, 1925. The corporation 
having duly proceeded under that section, and having 
disallowed the respondents’ objection, that company appealed. 
It was contended on their behalf that the corporation were not 
in fact providing the parking place, and were exceeding their 
jurisdiction in putting into force the power conferred by the 
Act of 1925, in order to acquire the respondents’ property 
for the purpose of a parking ground on behalf of and for the 
purposes of a limited liability company. It was contended 
for the corporation that the respondents were not a person 
aggrieved within the meaning of s. 68 (3) of the Act of 1925, 
as they would receive adequate compensation In respect of 
the compulsory purchase of their property. Reference was 
made to Sevenoaks U.D.C. v. Twynam [1929] 2 K.B. 440. 
The justices held that s. 68 (1) of the Act of 1925 only 
authorised a local authority to acquire land for parking 
places to be provided by the local authority and not otherwise, 
that the respondents were a person aggrieved within the 
meaning of s. 68 (3), and that the fact of the corporation’s 
shareholding in the bus company did not empower them to 
treat the company differently from the way in which they would 
have treated a company in which they held no shares 

Lorp Hewart, C.J., said that in his opinion the justices 
were right, and that the appeal must be dismissed. 

pu Parca, J., said that it was plain that what was taking 
place was that the corporation acted, not for the purpose 
of relieving or preventing traffic congestion, but for the purpose 
of providing more room for vehicles owned by the omnibus 
company. That might or might not in the long run have 
relieved congestion. But its primary object was to enable 
more public service vehicles to be run in the district. The 
corporation as shareholders were approached by the company 
and then purported to act under the powers conferred on them 
by the Public Health Act, 1925. He (his lordship) had very 
little doubt that, even if the justices had been wrong as a 
matter of law in their decision, they would, when the matter 
went back to them, as a matter of policy arrive at the same 
conclusion. The appeal must be dismissed. 

ATKINSON, : agreed. 

CounsEL: W. £. P. Done, for the appellants ; H. A. Hill, 
for the respondents. 
Sharpe, Pritchard & Co, agents for the Town 
Ridsdale & Son, agents for H. M. Dawson, 


SOLICITORS : 
Clerk, Keighley ; 
Bradford. 


[Reported by R. C. CaALBURN, Esq., Barrister-at-Law.] 


Scott ». Tilley. 
Lord Hewart, C.J., du Pareq, and Atkinson, J.J. 
l5th October. 1937. 


CrimMinAL LAw—MAN IN Possession oF Goops—REFUSAL 
To AccouNT FOR PossESSION—NO EvIDENCE THAT Goops 
STOLEN—REASONABLE GROUNDS FOR SUSPICION— 
WOLVERHAMPTON Corporation Act, 1925 (15 & 16 
Geo. 5, e. CXXill), s. 124 (1) 

Appeal by case stated from a decision of Wolverhampton 
justices. 

An information was preferred against the appellant, Scott, 
for that at Wolverhampton he did have in his possession 








sixteen dozen Champion L10 sparking plugs, which there 
was reasonable ground to believe or suspect to have been 
stolen, contrary to s. 124 (1) of the Wolverhampton 
Corporation Act, 1925. The following facts were proved 
or admitted at the hearing of the information: On the date 
when the appellant had the plugs in his possession, he sold 
them to one, Weight, at one shilling and threepence each. 
The retail price of a Champion L10 sparking plug was five 
shillings. Such plugs were sold by their makers to factors 
at not less than two shillings, except in the following circum- 
stances: the makers of the plugs would sell them to six specified 
motor manufacturers, at prices sometimes as low as fourpence 
each, without any formal contract as to price restriction, 
but on the understanding that the plugs should only be used 
for fitting to new engines and on no account for re-sale. 
If the motor manufacturers had any surplus plugs they should 
return them to the makers. The L10 plugs seld to factors 
for retail sale were packed in blue cartons and containers. 
Those sold to the six motor manufacturers were wrapped 
in grease proof paper in trays of 100 and cases of 1.000. 
The plugs in the appellant’s possession were wrapped in 
grease-proof paper. When a detective inspector told the 
appellant that he had reason to believe that the plugs in 
his possession had been stolen, the appellant stated that he 
had purchased them from a big motor firm as surplus stock, 
but refused to give further particulars as to where he had 
obtained them. On two later occasions the appellant refused 
to tell the detective-inspector where he had obtained the 
plugs. The appellant kept no books or receipts relating to 
the plugs. It was contended on his behalf, inter alia, that the 
facts were more or equally consistent with a sale of the plugs 
perhaps in breach of some agreement as to price. The 
justices decided that the appellant had not accounted to 
their satisfaction for his possession of the plugs, and 
accordingly, convicted and fined him. 

' Lorp Hewarrt, C.J., said that the only question for the 
court was whether there had here been reasonably ground 
to believe or suspect. Belief was not necessary if there was 
reasonable ground to suspect. The justices were entitled 
to form the opinion that there was reasonable ground for 
suspicion that the plugs had been stolen by someone. The 
suspicion which had been formed on the reasonable grounds 
that undoubtedly existed was strengthened by subsequent 
or collateral factors, not least the absence of books or receipts 
referring to this considerable parcel of goods. He (his 
lordship) could not bring himself to say that there was no 
evidence on which the justices were entitled to reach the 
conclusion which they had reached, and the appeal must 
be dismissed. 

pu Parca, J., who agreed, said that the question involved 
the liberty of the subject. It was not for the court to say 
whether s. 124 (1) of the Act of 1925 was good or bad. 
Parliament had thought it proper to insert the section in 
the Act, and it was for the court to interpret it. Suppose 
the question to be tried with a jury (if that were possible) 
and the facts to be shown as established which the justices 
here had found, he (his lordship) could clearly not have 
held that there was no evidence on which a jury could find 
that there was reasonable ground to suspect that the goods 
were stolen. The words of the section were not difficult 
to understand. The justices did not come to a final decision 
as to the guilt of the accused. All that they did was to find 
that the case was made out, i.e., that there was reasonable 
ground for suspicion, so that they were bound to convict 
unless the appellant gave an account of his possession. 

ATKINSON, J., agreed. 

CounseL: G. D. Roberts, and P. Thorneycroft, for the 
appellant ; Vernon Gattie, for the respondent. 

Soricirors: Maude & Tunnicliffe, agents for Dallow and 
Dallow, Wolverhampton ; Sharpe, Pritchard & Co., agents 
for Town Clerk, Wolverhampton. 

[Reported by R, C. CALBURN, Esq., Barrister-at-Law.] 
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Motor Traders Guarantee Corporation Limited v. Midland 
Bank Limited. 


Goddard, J. 15th October, 1937. 


BANKING—CHEQUE—ForGED ENDORSEMENT—CHEQUE PAID 
IN BY AND CREDITED TO PERSON OTHER THAN PAYEE 
[nqurRY BY CASHIER—LIABILITY OF BANK. 


Action for alleged conversion of a cheque. 


The following facts were alleged in the pleadings: the 
plaintiff corporation drew a cheque in favour of a firm of motor 
dealers, handing the cheque to one, Turner. Turner, or some 
other person unknown to the plaintiffs, forged the indorsement 
of the motor dealers on the cheque and Turner handed the 
cheque so indorsed to the defendants for collection. The 
proceeds were collected by the defendants and placed to the 
credit of Turner. The plaintiffs claimed from the defendants 
damages for conversion of the cheque, and, alternatively, 
claimed £189 5s., the value of the cheque, as money received 
by the defendants to the plaintiffs’ use. The defendants 
admitted that they received £189 5s., the proceeds of the 
cheque, but denied that they had converted that sum or 
received it to the use of the plaintiffs. Alternatively, they said 
that they had received the cheque for their customer, Turner, 
in good faith and without negligence, and they relied on s. 82 
of the Bills of Exchange Act 1882. During the argument 
reference was made to Commissioners of Taxation v. English 
Scottish and Australian Bank [1920] A.C., at p. 688; Hamp- 
stead Guardians v. Barclays Bank (39 T.L.R. 229) ; Underwood, 
Limited v. Bank of Liverpool and Martins, Limited ([1924] 
K.B., at p. 789), and Lloyds Bank v. Chartered Bank of India, 
Australia and China ({1929] 1 K.B., at p. 69). 

GoppARD, J., said that the circumstances of the case were 
a little unusual, for in other cases the question was whether 
the bank in the particular circumstances ought to have 
been put on inquiry, while here, inquiry had actually been 
made and the question was whether it was sufficient. But 
for one fact his judgment would have been in favour of -the 
hank. It had been disclosed that between January, 1936, 
when Turner’s account with the defendants had been opened, 
and July, when this cheque was presented, Turner had had 
no fewer than thirty-five cheques returned dishonoured. 
Some of them had been paid subsequently, but others had 
never been paid at all. When the cheque was presented 
the cashier asked Turner how he came by it, and if Turner’s 
banking antecedents had been satisfactory, the explanation 
which he gave would, in his (his lordship’s) view, have justified 
the defendants in crediting Turner with the cheque. The 
mere fact that the cashier did not obey the bank’s regulations 
and refer the question to the manager did not of itself con- 
stitute negligence under s. 82 of the Act. Nor was there 
an absolute duty to inquire of the payee, or of the drawer, 
of a third-party cheque whether the matter was in order. 
What inquiries ought to be made must depend on the par- 
ticular circumstances in each case. In this case, in view of the 
unsatisfactory nature of Turner’s banking history, the cashier 
should have obeyed the regulations and have referred the 
matter to the manager, and the manager should have made 
further inquiry before crediting Turner with the amount 
of the cheque. A manager with the knowledge of Turner's 
banking history would have made such further inquiry. 
For that reason, and for that alone, he held that the defendants 
had failed to discharge the onus laid on them by the section 
of showing that they had acted without negligence. There 
must therefore be judgment for the plaintiffs. 

CounseL: H. V. Willink, K.C. and C. L. Henderson, 
for the plaintiffs; F. J. Tucker, K.C., and Kenelm Preedy 
for the defendants. 

Soticirors: Dennes & Co., agents for Latchams & Montague, 
Bristol ; Coward, Chance & Co. 

[Reported by R. C. CaLBURN, Esq., Barrister-at-Law.] 





Davies v. Elmslie. 


Lewis, J. 15th October, 1937. 


Contract—PvuBs.Lic PoLicy—ALLEGED AGREEMENT TO PAY 
WirE AN ALLOWANCE DURING HuvSBAND’S ABSENCE 
ABroaD—No EviIpENCE As TO MorivE FOR AGREEMENT 

-WivE Wine to Rejoin HusBanp—VALIbDITY OF 

AGREEMENT. 

Preliminary point, in an action brought to recover sums 
due under an agreement to pay a wife a weekly allowance 
during her husband’s absence abroad. 

The plaintiff, the wife, claimed £32 as arrears of an allowance 
payable under an agreement made between her and the 
defendant and a declaration that she was entitled to be paid 
by him a weekly allowance of £4 per week until either her 
passage was paid to New Zealand to rejoin her husband, or 
the passage of her husband was paid for him to return to his 
wife in England. The preliminary point was whether the 
agreement was unenforceable as being against public policy. 
The defendant, while denying every allegation in the statement 
of claim, except that the plaintiff was in fact married to her 
husband, contended, inter alia, that the contract alleged 
and the performance alleged on the part of the plaintiff 
were founded on illegal consideration, contrary to public 
policy, and void. 

Lewis, J., said that the defendant had to argue the case 
on the footing that all the statements in the statement of 
claim were correct. He (his lordship) must not go outside 
the record, or go into the motives of the parties in making 
the agreement. The agreement, as pleaded, did not appear 
to him necessarily to contemplate complete separation of 
husband and wife. It was argued for the defendant that 
any contract in relation to married persons who were living 
together at the time of making the contract was void if that 
contract contemplated their future separation. He (his 
lordship) had no evidence whatever before him as to the 
motives which induced this agreement, and he knew nothing 
about the parties except what he gleaned from the statement 
of claim. There was no separation deed between the husband 
and wife. The wife was, and had always been, ready to join 
her husband, and what the husband’s attitude was he (his 
lordship) did not know. A wife’s father might agree to 
support her in her husband’s absence in order to enable 
the latter to take a post in a place where his wife could not 
live. Such an agreement would not be void as against 
public policy. Having regard to the authorities he had 
come to the conclusion that in a case like the present, where 
the defendant was setting up the defence that the agreement 
was void for illegal consideration and the court was in entire 
ignorance as to the circumstances, the defendant had to 
satisfy the court, if there be no general principle of public 
policy involved, that the contract was contrary to public 
policy. It seemed to him that, having no evidence before 
him at all as to the motives which actuated the parties in 
making the agreement, he must come to the conclusion 
that the proper thing to say was that he was not satisfied 
that in law this agreement was void as being against public 
policy. He could only infer that, in so far as one of the facts 
which he had to accept as true was that the plaintiff was, 
and always had been, ready and willing to live with her 
husband, from her point of view, at all events, there was 
no desire to live apart from him. Therefore, the preliminary 
point must be decided in favour of the plaintiff, and he ruled 
that the contract was not void as against public policy or 
based on illegal consideration. 

CounsEL : Sir Reginald Coventry, K.C., and W. M. Andrew, 
for the plaintiff ; R. A. Willes and G. Hignett, for the defendant. 

Soxicirors: Piesse & Sons, agents for B. D. J. Hayes, 
Shrewsbury; Peacock & (Goddard, agents for Shakespeare 
and Vernon, Birmingham. 

[Reported by R. C. CaLBuRnN, Eeq., Barrister-at-Law.} 
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Reviews. 


The English Legal System. By G. R. Y. Rapeutrre, D.C.L., 
of Lincoln’s Inn, Barrister-at-Law, and GEorrREY Cross; 


M.A., of the Middle Temple, Barrister-at-Law. 1937. 
Demy 8vo, pp. vili and (with index) 428. London: 
Sutterworth & Co. (Publishers) Ltd. 16s. net. 


Though modestly disclaiming having embodied in this 
compact volume the results of any original research, the learned 
authors have given us in its pages a remarkably complete, 
and, at the same time, fascinating, account of the rise and 
gradual evolution of our judicial system throughout the 
centuries till it has come to be what we now know it, all told 
with admirable clarity and with scholarly exactitude, the 
narrative being every now and again illuminated by some 
shrewd comment or apposite anecdote. In some respects 
it isa strange story. For example, as weare reminded, each of 
the common law courts had recourse to somewhat discreditable 
expedients to enlarge its jurisdiction by eiaborate fictions. 
As the authors well say, “the whole matter was a maze of 
intricate fictions,” although Blackstone, with his 
customary complacency, defended these artifices, it was a 
good day for English justice when they were extirpated root 
and branch. But not only were the common law courts 
obnoxious to criticism, the Court of Chancery, too, was not 
above reproach. A sarcastic old writer described this court 
as that in which * Equity is said to be dispensed.” It long 
resisted reform, largely owing to the inveterate conservatism 
of Lord Eldon, of whom and his court the authors say that, 
‘in his day the court came to be a by-word for the most 
scandalous delays. He was an extreme conservative, and, 
in addition, had a great capacity for self-deception. In 
politics, of course, this latter characteristic stood him in good 
stead for he was enabled by it to do acts of doubtful propriety 
rectitude. But it excluded all 
One writer, and in a 
more 


and 


with a consciousness of 
possibility of reform in the Chancery.” 
conservative publication too, declared that “‘a few 
drops of Eldonine and we should have had the People’s 
Charter,’ while more germane to the present purpose was the 
remark attributed to the Duke of Wellington, who consoled 
himself for the Whig victory in 1830, with the reflection that 
Lord Brougham, as Chancellor, would ** reform that damned 
But, though late in coming, reform 
in this court came at last, and none too soon. After having 
dealt with the history of the courts, the authors conclude 
their survey with chapters on Law and Statute,” 
“ The Legal Profession,” and ** The Legal System and the 
State.” In the second of these they note as curious that the 
historically less dignified name of “ solicitor” should have 
prevailed over the more dignified style of ** attorney,” and 
they offer as a possible explanation that ** for the ordinary 
practitioner in a country town it was sufficient to be an 
attorney attached to the courts of common law, whereas 
the leaders of the profession in London were invariably also 
solicitors of the Court of Chancery. The humbler practitioner 
may have also wished to be known by the style peculiar to 
the more eminent.”” Throughout the work we have discovered 
one misprint only, namely, that on p. 258, where ‘* Order 
XII,” should read ‘ Order XIV”; but this is a very small 
matter. The work can be cordially commended as a worthy 
addition to legal literature, and the present reviewer only 
wishes that it had existed during his student years. 


court, if anyone could.” 


* Case 


For Lawyers and Others. By Turosatyp Marnew. 1937. 
Demy 8vo. pp. 293. London, Edinburgh and Glasgow : 
William Hodge & Co., Ltd. 10s. 6d. net. 


A book by Mr. Theobald Mathew could hardly fail to have 
something in it that everybody will like. Do you enjoy a 
dish of curious trials delicately prepared for discriminating 
digestions and seasoned with the salt of a pleasant wit ? 
The chapters on Dr. Johnson at the Old Bailey, on Noble 








Malefactors and on Unfortunate Lord Chancellors are just 
such fare. Do you thirst for exact information, the fruit of 
patient research, or such recondite topics as judicial salaries 
and robes, the fluctuations of the legal vacations and the 
changing numbers of the judges? Here is a draught brewed 
specially for such a thirst. Did you find the illustrations more 
than half the fun of “ Forensic Fables”? Here are drawings 
in plenty from the same pen. That is as much as to say that 
nobody can afford to miss this book. Of complaints there are 
few. A slip here and there is inevitable in a work so crammed 
with curious facts (e.g., Lord Lyndhurst became Chief Baron 
after having been Chancellor, not before—see p. 62). But an 
omission which should really be atoned for in the next edition 
is the absence of an index. Has the author of “ Forensic 
Fables ”’ forgotten the art that rounded off the humour of 
his earlier works? In a book which many will keep beside 
them for reference as well as for leisure reading the lack will 
often create real difficulty. Happily, one can look forward 
with confidence to such sales as may make the appearance of 
another edition a matter of a relatively short interval. 


Williams on Bankruptcy. Fifteenth Edition, 1937. By Joun 
Basi, BLacpen, M.A., and Joann McLean BucKLey, M.A., 
both of the Inner Temple, Barristers-at-Law. Royal 8vo. 
pp. cli and (with Index) 1096. London: Stevens & Sons, 
Ltd. : Sweet & Maxwell, Ltd. £2 10s. net. 

The fifteenth edition of this standard work makes its 
appearance only five years after the fourteenth, but the 
statutes passed and cases decided in the interval well justify 
a new edition. The editors have been very thorough in their 
work and have kept the book up to its usual high standard. 
The changes in bankruptcy law as affecting married women 
have been noted, though unfortunately Re a Debtor [1937] 
1 Ch. 156, C.A., on the effect of the 1935 Act, was decided 
too recently to be included. The County Courts Act, 1934, 
and the relevant rules made under it have been fully con- 
sidered. Various eliminations of obsolete rules and forms 
have been made, which have enabled the editors to re-cast 
and add to the notes to ss. 38, 40, 41, 42 and 44 in view of 
recent decisions, and still to keep the book down to the size, 
quite reasonable for a modern standard law book, of 1096 pages. 
Many of these pages are taken up by forms. The index alone 
fills 175 pages. A full index makes a book so much more 
useful, and this index is not only full but really practical. 
For example, at p. 1049 we find an entry——** * dole * does not 
pass to trustee,” which shows that the editors appreciate 
that in ordinary speech the name for a shovel is often a 
It is good, too, to see that there is no list of addenda 


spade. 
Such 


and corrigenda in this edition, as there was in the last. 
things are an abomination. 

The notes to the Act of 1914 have been fully revised and 
brought up to the date 30th September, 1936, by including all 
statutes passed and cases decided up to that date. Among 
the latter it is consoling to find Anantapadmanabhaswami Vv. 
Official Receiver of Secunderabad [1933] A.C. 394, and to see 
that Re Sneezum, 3 Ch. D. 463, has not been forgotten. At 
pp. 340-341 the editors draw a convincing analogy, on the 
question of the onus of proving a fraudulent preference, 
between the principle enunciated in Woolmington v. Director 
of Public Prosecutions [1935] A.C. 462, and the bankruptcy 
law as laid down in Peat v. Gresham Trust [1934] A.C. 252. 
They have also given full consideration to Re Andrew [1937| 
1 Ch. 122, where the phrase ‘* the benefit of the execution ’ 
in s. 40 was construed. It is unfortunate that Re Bulmer 
((1936), 80 Sox. J. 993), and Re Bulmer [1937] 1 Ch. 499, C.A. 
(81 Sou. J.117), were decided too late for inclusion, for they both 
deal with points not considered in the book. The first deals 
with the time for appealing under r. 130, where the order 
complained of is not drawn up until after the hearing, while 
the second deals with the fiduciary position as a holder of a 
general proxy from a limited company who were creditors 
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and who later unwittingly buys shares to which the bankrupt’s 
estate is entitled. It is unlucky for the editors that certain 
other cases of some importance have been decided too recently 
for inclusion, dealing with such things as service on a judgment 
debtor who flies to Australia ({1937] 1 Ch. 137), and the 
precise amount of interest which a moneylender may recover 
(or try to recover) from a bankrupt client ({1937] 1 Ch. 181). 
It is, however, one of the burdens of an editor’s life, to decide 
which decisions are worth waiting for. No book of this size 
can be printed and corrected in proof without fresh cases 
heing decided in the interval. We should he grateful to the 
editors for giving us a book so well revised and brought 
up to date as this one undoubtedly is. 

The editors have expressed their opinion upon a number 
of undecided questions. One example is to be found at p. 21, 
while at p. 837 they present an extremely ingenious problem. 
Whether, as one rather suspects, this proceeds from the 
fertile imagination of the senior editor, or whether it is the 
result of the professional or personal experience of either or 
both of them, we are unfortunately not informed. We must 
therefore leave the book with this conjecture, but with our 
cordial recommendation to all practitioners in both branches 
of the profession. 


Books Received. 


Turner’s Public Health Law. Fourth Edition, 1937. By T. G. 
TaLBot, B.A., of the Inner Temple, Barrister-at-law. 
Demy 8vo. pp. liv and (with Index) 336. London: 
St. Bride’s Press, Ltd. 18s. net. 


A Concise Law Dictionary for Students and Practitioners: 
Second Edition, 1937. By P. G. OsBorn, LL.B. (Lond.), 
of Gray’s Inn, Barrister-at-law. Demy 8vo. pp. vii and 
358. London: Sweet & Maxwell, Ltd. 15s. net. 

The Roentgenologist in Court. By SamvueEt Wricat 
DonaLpson, A.B., M.D., F.A.C.R. 1937. Medium 8vo. 
pp. xiv and ‘with Index) 230. Springfield, Illinois : 
Charles C. Thomas. London: Bailliere, Tindall & Cox. 
Price 18s. 








Societies. 
The Berks, Bucks and Oxfordshire Incorporated 
Law Society. 


The forty-first annual general meeting of the above Society 
was held at the Royal Hotel, Slough, on Wednesday, the 
6th October, when the report of the committee and the 
accounts of the Society for the year ended the 25th March 


last were received and passed. Mr. H. L. C. Barrett. of 
Slough, was elected President for the ensuing year and 
Mr. H. C. Dryland, of Reading, Vice-President for the same 


period, and a contribution of ten guineas in the name of the 
retiring President, Mr. J. C. B. Gamlen, of Oxford, was 
voted out of the Society’s funds to the Solicitors’ Benevolent 
\ssociation. Amongst other matters dealt with was the 
consideration of a resolution passed by the committee of the 
Reading and District Solicitors’ Association, relating to an 
alteration in the present Assize system to allow civil cases 
to be taken at the Autumn Assizes held at. Reading. The 
resolution in support of this recommendation was passed 
unanimously. 


United Law Society. 

_At a meeting of the Society, held in the Middle Temple 
Common Room, on the 18th October, Mr. C. H. Pritchard 
proposed : ‘* That in the opinion of this House the commercial 
uses of hypocrisy are justifiable.’ Mr. R. W. Bell, opposed. 
Messrs. T. Jameson, T. R. Owens, G. B. Burke, A. J. Pratt, 
E. M. Kingston, J. L. P. Harris, E. D. Smith, H. W. 
Pritchard and F. R. MeQuown also spoke. After Mr. C. H. 
Pritchard had replied, the motion was put to the house and 
ed by eight votes. Attendance nineteen (including one 
visitor). 





Solicitors’ Benevolent Association. 


The meeting of the Directors was held on the 13th October, 
at 60, Carey Street, W.C.2, with Mr. R. C. Nesbitt in the chair. 
The following Directors were present: Mr. F. L. Steward 
(Vice-Chairman), (Wolverhampton), Sir Norman Hill, Bart.., 
Mr. G. L. Addison, Mr. E. E. Bird, Mr. W. E. M. Blandy 
(Reading), Mr. P. D. Botterell, C.B.E., Mr. G. K. Buckley 
(Preston), Mr. T. G. Cowan, Mr. T. S. Curtis, Mr. E. F. Dent, 
Mr. R. E. Epton (Lincoln), Mr. G. Keith, Mr. C. G. May, 
Mr. L. F. Paris (Southampton), Mr. R. B. Pemberton, Mr. 
H. F. Plant, Mr. H. H. Scott (Gloucester), Mr. H. White 
(Winchester), and the Secretary. £1,217 was distributed in 
grants to necessitous cases and 104 new members admitted. 
Mr. G. S. Pott (London), Mr. W. H. Day (Maidstone), 
Mr. W. H. Percival (Northampton), Mr. W. P. David 
(Bridgend), and Mr. H. E. Harrison (Welshpool) were elected 
Directors. 


Law Students’ Debating Society. 

At a meeting of the Society, held at the Law Society’s 
Court Room, on Tuesday, 19th October (Chairman, Mr. J. B. 
Latey), the subject for debate was ‘That the case of 
Barley v. Geddes (1937), 3 All E. R. 671. was wrongly decided.”’ 


Mr. D. P. Croom-Johnson opened in the affirmative. 
Mr. F. G. Timmins opened in the negative. Mr. D. Roberts 
seconded in the affirmative. Mr. B. C. Fox seconded in the 
negative. The following members also spoke: Messrs. 
K. J. T. Elphinstone, A. T. Wilson, P. H. North-Lewis, 


J. M. Shaw, D. Tolstoy, A. L. Slater, J. R. Campbell Carter, 
W. M. Pleadwell, A. K. Horner and J. Smith. The opener 
having replied, and the Chairman having summed up, the 
motion was lost by two votes. There were twenty-eight 
members and two visitors present. 








Legal Notes and News. 


Honours and Appointments. 

The King, on the recommendation of the Lord Chancellor 
has been pleased to approve the name of Mr. Francis LORD 
CHARLTON Hopson, M.C., for appointment to the rank of 
King’s Counsel. 

The Masters of the Bench of Lincoln’s Inn have elected 
the Rev. Dr. J. K. MozLey, Canon of St. Paul’s, to be Preacher 
to the society in succession to Canon V. F. Storr, who recently 
retired from that office. 

Notes. 
A notice of the death on 1lith October, of Mr. James W. 


Kennedy, after fifty-four years’ service with the firm of Young, 
Jackson, Beard & King, solicitors, aged sixty-eight, appeered 
in The Times last Saturday. . 


A dinner of the Surrey Bench and Bar was held at the 
Café Royal last Monday, Mr. J. H. W. Pilcher, Chairman of 
the Surrey Quarter Sessions, presiding. The principal guest 
was Lord Hewart, Lord Chief Justice of England. 


The Admiralty Marshal, Mr. A. E. J. Harris, retired last 
Saturday, having reached the age limit, and he has been 
succeeded by Mr. H. G. Cockell. A *‘ Current Topic ”’ on the 
office of Admiralty Marshal appears at p. 849 of this issue. 


The Minister of Agriculture and the Secretaries of State for 
Scotland and for the Home Department, acting jointly, have 
appointed Mr. R. N. Jones and Mr. J. M. Newnham members 
of the Livestock Commission. Mr. Newnham, who was 
admitted a solicitor in 1892, has been Town Clerk of Croydon 
since 1913. 

A meeting of the Solicitors’ Managing Clerks’ Association 
will be held on Friday, 29th October, in the Middle Temple 
Hall, by kind permission of the Benchers, when Mr. Ernest 
Wetton will deliver a lecture on ‘“‘ The Law of Arbitration 
with special reference to Practice and Procedure and the 
Arbitration Acts, 1889-1934.’ The chair will be taken at 
7 o’clock precisely by the Hon. Mr. Justice du Pareq. The 
meeting ends at 8 p.m. 


The University of London announces that a lecture on 
“La Clause Or Dans les Emprunts Publics d‘Etat,” will be 
given at the London School of Economics, Houghton Street, 
Aldwych, W.C.2, by Professor Gaston Jéze, Professor of 
Public Law and Finances in the University of Paris, at 5 p.m. 
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which will be 
University 
without 


27th October. The lecture, 
is addressed to students of the 
Admission free, 


on Wednesday, 
delivered in French, 
and to others interested in the subject. 
ticket. 

Mr. Justice Farwell, in the Chancery Division on Wednesday, 
says The Times, said that one could imagine cases in which the 
taking of a shorthand note, and the necessity of providing a 
transcript for the Court of Appeal, would involve real hardship 
on the parties. Sometimes » might almost amount to a 
denial of justice. ‘‘ In these cases,’’ said his lordship, ‘* I 
might be prepared to dispense with ‘the shorthand note, but 
if in any action either party says that there are special grounds 
for dispe nsing with the shorthand note then an application 
must be made to me.” 

The following members of the Middle Temple have been 
elected to Harmsworth Law Scholarships of £200 a year, 
tenable for three years: A. N. Coleridge (Rugby School and 
New College, Oxford); D. KR. Ellison (Solihull Grammar 
School and Balliol College, Oxford) ; W. P. Grieve (Armstrong 
College, Newcastle, and Trinity Hall, Cambridge) ; J. N. St. J. 
Hutchinson (Stowe School and Magdalen College, Oxford) ; 
A. E. James (Caterham School and Jesus College, Oxford) ; 
\. M. Lee (Winchester College and Brasenose College, Oxford) ; 
P. A. Macrory (Cheltenham College and Trinity College, 
Oxford); J. C. MePetrie (Madras College, Fife, and Jesus 
College, Oxford); N. M. S. Macpherson (Fettes College and 
Trinity College, Oxford); N. S. Marsh (Monckton Combe, 
Bath, and Pembroke College, Oxford) ; G. C. Raffety (Leighton 
Park School, Reading and Caius College, Cambridge) ; 
N. H. C. Raleigh (Wellington College and Queen’s College, 
Oxford); A. H. Robertson (Harrow School and Magdalen 
College, Oxford); and H. W. Wollaston (arrow School and 
Trinity College, Cambridge). 


Wills and Bequests. 

Mr. Charles Henry Cowlishaw, solicitor, of Uttoxeter, 
£17,124, with net personalty £40,559. 

Mr. Henry Bromet, retired solicitor, of 
£23,434, with net personalty £23,276. 

Mr. Charles Humphries, LL.B., 
CGiardens, S.W., and of Basinghall Street, 
net personalty nil. 
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Tadcaster, left 
solicitor, of Rosary 
left £17,915, with 


LAW STATIONERY SOCIETY, 
LIMITED. 
INTERIM DIVIDEND. 
An interim dividend of 4 per cent., 
account of the year 1937, was paid on the 
This is at the same rate as last year. 
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Court Papers. 
Supreme Court of Judicature. 


Rora OF REGISTRARS IN ATTENDANCE ON 
Grovur II. 

JUSTICE Mr. Justice 
LUXMOORE. 
Witness. 
Part LU. 

Mr. Mr. Mr. Mr. 

Ritchie Hicks Beach Blaker *Ritchie 
Blaker Andrews More *Blaker 

More Jones Hicks Beach *More 

Hicks Beach Ritchie Andrews *Hicks Beach 
Andrews Blaker Jones * Andrews 
Jones More Ritchic Jones 


EKmerRGENCY ArreaL Court Mr. 
Rova. No. 1. CLAUSON. 
Non-Witness. 


Grove I. 
JUSTICE Mr. Justice Mr. Justice 
CROSSMAN. SIMONDS, 
Witness. Witness. Non- Witness. Witness. 
Part I. Part Il. Part I. 
Mr. Mr. Mr. Mr. 
Hicks Beach Andrews *More 
Andrews Jones *Hicks Beach 
Jones Ritchie *Andrews 
titchie Blaker * Jones 
Blaker More *Ritchie 
More Hicks Beach Blaker 


*The Registrar will be in Chambers on these days, and also on the days 
when the Court is not sitting. 


Group Il. 
Mr. Justice Mr. 
FARWELL. BENNETT. 


DATE. 


Oct. 25 *Jones 
26 =*Ritchie 
» 27 *Blaker 
- 28 More 
29 Hicks Beach 
30 Andrews 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 4th November, 1937. 


Middie t°A 
Div. Price mate Yield 
Months. 20 Oct. with 
1937. redemption 


Flat 
Interest 
Yield. 


ENGLISH GOVERNMENT epee x d, 


Consols 4% 1957 or after 
Consols 24% .. ; . JAJO 
War Loan 34% 1952 or after as JD 
Funding 4% Loan 1960-90 .. . MN 
Funding 3%, Loan 1959-69 . AO 
Funding 23% Loan 1952-57 .. “ JD 
Funding 24% Loan 1956-61 .. -. #0 
Victory 4% Loan Av. life 22 years... MS 
Conversion 5% Loan 1944-64 . 
Conversion 44% Loan 1940-44 ma 
Conversion 34% Loan 1961 or after 
Conversion 3% “Loan 1948-53 wt 
Conversion 2 oy Loan 1944-49 . 
Local Loans 30, Stock 1912 or after 
Bank Stock .. os as oe 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or afer an , i JJ 
India 44% 1950-55 ‘ . me 
India 34% 1931 or after . JAJO 
India 3% 1948 or after ; . JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.”’ Stock 1942-72 JJ 
Lon. Elec, T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 
Australia (Commonw’th) 3% 1 955-58 AO 90 
Canada 4% 1953-58 .. - MS, 108 
*Natal 3%. 1929-49 .. a - JJ 99 
New South Wales 34% 1930-50 “s JJ} 98 
New Zealand 3% 1945 ° oe AO; 98 
Nigeria 4% 1963 oa es ee AO 
Queensland 34% 1950-70... ue JJ 97 
South Africa 34% 1953-73 .. -»- JSD 102 
Victoria 34% 1929-49 o -- AO) 98 
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CORPORATION STOCKS 
Birmingham 3% 1947 or after os JJ 87 
Croydon 3% 1940- 60 i .- AO 
* Essex County 34% 1952-72 wi JD 
Leeds 3% 1927 or after ea ‘ JJ 84 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase . 
London County 24% Consolidated 
Stock after 1920 at optionof Corp. MJSD 71 
London County 3% Consolidated 
Stock after 1920 at option of — MJSD 84 
Manchester 3% 1941 or after ‘ FA 83 
Metropolitan Consd. 24% 1920-49 .. MJSD 95 
Metropolitan Water Board 3% “A” 
1963-2003 .. es ee oe AO 
Do. do. 340 “ B” 1934-2003 as MS, 864 
Do. do. “E” 1953-73 as JJ) 934 
*Middlesex ( Council 4% 1952-72 MN) 106 
* Do. do. 44% 1950-70... -- MN 112 
Nottingham 3% Irredeemable MN 834 
Sheffield Corp. 34% 1968 .. = JJ i014 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ 
Gt. Western Rly. 5% Debenture .. JJ 
Gt. Western Rly. 5% Rent Charge .. FA 
Gt. Western Rly. 5% Cons. Guaranteed MA 
Gt. Western Rly. 5% Preference MA 
Southern Rly. 4% Debenture JJ 
Southern Rly. 4% Red. Deb. 1962-67 JJ 
Southern Rly. 5% Guaranteed MA 
Southern Rly. 5% Preference MA 
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*Not available to Trustees over par. 
}In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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